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I. STATEMENT OF JURISDICTION 

The basis for the trial court’s jurisdiction over this matter is found in 49 

U.S.C. §40101 (The Air Transportation and Safety System Stabilization Act), 

which created a federal cause of action for damages arising from the terrorist-

related aircraft crashes of September 11, 2001, conferring exclusive jurisdiction on 

the United States District Court for the Southern District of New York to hear such 

actions. This wrongful death claim is brought by the Appellee John Ransmeier, as 

the Administrator of the Estate of Louis Neil Mariani--who was killed in the 

September 11, 2001 attacks. The Appellant Ellen Mariani appeals from the trial 

court’s November 15, 2011 order approving Mr. Ransmeier’ s settlement of the 

matter, and denying Mrs. Mariani’s motion to intervene, and from the trial court’s 

January 26, 2011 order approving the allocation of attorney’s fees, a set-off 

amount, and a general release stemming from the settlement. 

II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Mrs. Mariani has identified 19 issues: 10 that she raises on her own, 6 

issues that this Court asked the parties to brief in its Second Amended Order of 

May 16, 2011 (hereinafter "2011 Briefing Order") and 3 additional issues that she 

believes are triggered by the 2011 Briefing Order.’ However, if this Court upholds 

1 Appellant’s Brief ("Brief’) at 4. 
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the trial court’s denial of Mrs. Mariani ’ s second request to intervene, the scope of 

this appeal should be much more limited. 

Mr. Ransmeier’ s Statement of Issues follows: 

1. Whether this Court’s ruling on Mrs. Mariani’s first appeal, see N.S. 

Windows, LLC v. Minoru YamasakiAssoc., 351 F.App’x 461 (2d Cir. 2009) 

(hereinafter "2009 Summary Order"), which rejected Mrs. Mariani’s argument that 

she had an "independent" loss of consortium claim justifying intervention, 

precludes further litigation of issues Nos. 1-4 in this Court’s 2011 Briefing Order 

under the "law of the case" doctrine. 

2. Whether the trial court was correct in ruling that Mrs. Mariani’s 

second motion to intervene under Rule 24(a) should be denied due to its reliance 

on "arguments that have been squarely rejected, both here and in the Second 

Circuit." (In addressing this issue, Mr. Ransmeier will also answer issues Nos. 1-4 

of this Court’s 2011 Briefing Order.) 

3. Whether the trial court was correct in ruling that allegations of 

conflict of interest by an estate administrator did not justify intervention in this 

federal court wrongful death action because such "complaints belong before the 

New Hampshire Probate Court." (In addressing this issue, Mr. Ransmeier will also 

answer Issue No. 6 of this Court’s 2011 Briefing Order.) 

2 
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4. 	"Whether the settlement agreement that was approved by the district 

court in November 2010 precludes Mrs. Mariani from now asserting, or 

reasserting, an independent loss of consortium claim." (This is Issue No. 5 of the 

2011 Briefing Order.) 

5. Whether, if this Court upholds the trial court’s ruling denying Mrs. 

Mariani’s second intervention motion, the remaining issues set forth in her Notices 

of Appeal and Brief are moot due to her lack of standing and party status; and 

because of the remedies available to her in New Hampshire probate court. 

6. Whether, if this Court nevertheless chooses to reach Mrs. Mariani’s 

remaining issues, the trial court was correct in approving Mr. Ransmeier’s 

$3,760,000 settlement for the Mariani Estate as "fair and reasonable;" in awarding 

a 20% contingency fee for trial counsel; and in rejecting Mrs. Mariani’s arguments 

based on the manner in which certain documents were filed and/or docketed. 

III. STATEMENT OF FACTS AND OF THE CASE 

The terrorist attacks of September 11, 2001 gave rise to 91 separate 

wrongful death lawsuits brought on behalf of the victims’ estates. All were filed in 

federal court for the Southern District of New York and assigned to United States 

District Court Judge Alvin K. Hellerstein. None of the cases went to trial, and 90 

have now been resolved through settlements approved by Judge Hellerstein. The 
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present lawsuit, brought on behalf of the Louis Neal Mariani Estate, is the only 

wrongful death action that remains active. 

The present lawsuit was settled in September, 2007. 2  However, the 

litigation pursued by Mrs. Mariani since the settlement, which is summarized 

briefly in this section, has until now prevented the Estate from securing a final, 

non-appealable order approving the settlement. 

Mr. Ransmeier assumed the responsibilities of Estate fiduciary in December, 

2004, as part of an agreement between the two Estate beneficiaries--Lauren Peters, 

the deceased’s daughter, and Mrs. Mariani, the deceased’s second wife (Lauren 

Peters’ step-mother)--both of whom had filed their own federal court wrongful 

death actions. 2009 Summary Order at 6. Under this 12/1/04 agreement 

(Appellee’s Supplemental Appendix ("Supp. App.") at l)--which became an order 

of the New Hampshire probate court on the same date--Mrs. Mariani was to resign 

as Administratrix of the Estate, dismiss with prejudice her own federal lawsuit, and 

cooperate in the pursuit of the remaining federal court action (referred to 

hereinafter as the "Peters complaint" or the "Peters litigation") that had been filed 

by Lauren Peters in the capacity of "putative Administrator." Id. The same 

agreement called for the appointment of a neutral administrator to replace Mrs. 

2This Court has reviewed the factual background of this litigation in some detail in 
its 2009 Summary Order. The limited factual matters set forth in Mr. Ransmeier’s 
Statement of the Case reflect the facts summarized in the 2009 Summary Order 
unless otherwise indicated. 
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Mariani and oversee the divided estate. Id. Mr. Ransmeier was subsequently 

chosen by the beneficiaries and appointed by the probate court. Id. 

On September 17, 2007, with the settlement of the Peters litigation, Judge 

Hellerstein ordered the case closed. Appellant’s Appendix ("App.") at 4.1. The 

settlement was in the amount of $3,750,000. Supp. App. at 10. 

On September 29, 2007, Judge Hellerstein denied attorney Bruce Leichty’s 

first motion forpro hac vice admission to represent Mrs. Mariani, 3  a non-party to 

the now-settled litigation. 2009 Summary Order at 8. On November 5, 2007, the 

trial court denied Mrs. Mariani’s October 31, 2007 "Motion to Intervene in and 

Reopen Case No. 03-Civ 6940" (the Peters litigation settled by Mr. Ransmeier). 

Mrs. Mariani then took her first appeal to this Court. 

A. Mrs. Mariani’s First Appeal 

In her 2007 motion to intervene, App. at 8.1-8.17, Mrs. Mariani argued 

ineffective representation by prior counsel resulted in her failure to understand the 

12/1/04 agreement, id. at 8.2-8.4; that "no one (could) reasonably dispute" the 

pleadings in the Peters litigation included not only Estate claims but also an 

individual loss of consortium claim for wrongful death on behalf of Mrs. Mariani, 

id. at 8.6-8.7, 8.10; that Mr. Ransmeier had a duty to protect and pursue this 

individual loss of consortium claim as well as claims made on behalf of the Estate, 

31n the present appeal, Mrs. Mariani challenges the trial court’s second denial of 
pro hac vice status for Mr. Leichty. 

ri 
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id. at 8.7; that the case could not be settled, and a "just and complete adjudication 

of the claims made in the complaint" could not be achieved without Mrs. Mariani’s 

presence as an independent party to the action, id. at 8.14; and that because Mr. 

Ransmeier had failed to acknowledge or pursue the only "lawful way" to protect 

Mrs. Mariani’s individual claim (joinder of the beneficiary as a co-plaintiff in the 

action), Id. at 8.7, intervention was required. 

On appeal, both parties briefed Mrs. Mariani’s core contention--her assertion 

that an individual, free-standing loss of consortium claim survived in the Peters 

complaint pursued by Mr. Ransmeier, and justified intervention. 4  This briefing 

included both the basic issue whether the Peters complaint asserted an independent 

loss of consortium wrongful death claim for Mrs. Mariani as well as a wrongful 

death claim on behalf of the Estate, Mariani Brief, First Appeal, at 6-7, 9, 20, 32-

40 (hereinafter "Mar. Br. No. 1 11
)5 , Ransmeier Brief at 12-15, 16 at n. 5, 24 

(hereinafter "Rans. Br. No. 1"); and detailed briefing of whether under New 

Hampshire law, Mrs. Mariani can even maintain a loss of consortium for wrongful 

death claim that is independent of the claims asserted on behalf of the Estate, Mar. 

4Because the parties’ briefs from the first appeal have already been filed with this 
Court, they are not included separately in an appendix to this appeal. 

5Mrs. Mariani maintained that both claims co-existed despite her acknowledgment 
that "it is most uncommon for a personal representative to have litigation 
responsibilities for beneficiaries that exceed his duties to the estate." Reply Brief, 
First Appeal, at 17, n. 6 (hereinafter "Mar. Reply Br. No. 1"). 
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Br. No. 1 at 42-45, Rans. Br. No. 1 at 7-8, 12-15, 22-23, Mar. Reply Br. No. 1 at 

17-22. 

In her brief:, Mrs. Mariani also alleged that Mr. Ransmeier "had an 

unwaivable conflict of interest during the time that he. . . served as administrator 

and plaintiff in the New York litigation...." Mar. Br. No. lat 10-11. Over two 

years later, this same allegation formed the basis of Mrs. Mariani’s second motion 

to intervene, and her current appeal. 

This Court’s 2009 Summary Order: In its 2009 Summary Order, this Court 

rejected Mrs. Mariani’s argument that the Peters complaint contained a free-

standing loss of consortium claim warranting her intervention as a separate party. 

In so ruling, this Court held that the 12/1/04 agreement was "clear;" that Mrs. 

Mariani had agreed to dismiss her own lawsuit; and that she had further agreed to 

"cooperate fully with the Estate’s (trial) counsel in pursuit of the New York 

(Peters) action;" i.e. the Peters complaint. See 2009 Summary Order at 10. This 

Court held that if Mrs. Mariani wanted to "challenge the [12/1/04] probate court 

agreement, she must do so in Probate Court." Id. at 11. 

The panel also reviewed Mrs. Mariani’s argument of a free-standing loss of 

consortium claim against the language of paragraph 53 of the Peters complaint, and 

found a "clear" intent "to recover damages for loss of consortium on behalf of the 

beneficiaries of Louis Mariani’s Estate," 2009 Summary Order at 10 (rather than 

7 
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language supporting the assertion of a free-standing loss of consortium claim on 

behalf of Mrs. Mariani alone). 

In reaching these holdings, this Court also included the following footnote 

on loss of consortium law in New Hampshire and New York: 

(W)hile New Hampshire law appears to provide that an administrator 
can pursue a loss of consortium claim as part of a spouse’s wrongful 
death action, subject to a $150,000 cap on the award, N.H. Rev. Stat. 
§556:12(11); Tanner v. King, 102 N.H. 401 (1960), New York law 
does not allow loss of consortium claims as part of a wrongful death 
action in most cases, Lffv. Schildkrout, 49 N.Y.2d 622, 633 (1980). 

Id. at 10, n. 1.6  This footnote followed a discussion of a recent New Hampshire 

Supreme Court ruling in Mrs. Mariani’s appeal from a probate court order that 

confirmed Mr. Ransmeier’s authority to settle the Peters litigation, including any 

request for loss of consortium damages under N.H.R.S.A. ("RSA") 556:12, that the 

probate court characterized as an "element" of the wrongful death action. 7  

6During argument, the panel had also asked for information from plaintiff’s liaison 
counsel regarding settlement procedures for 9/11 cases before Judge Hellerstein, 
any documentation of those procedures, and any available "indication of Judge 
Hellerstein’s view on choice of law." A responsive letter to the Second Circuit 
panel with procedures attached was submitted on September 16, 2009. App. at 
20.46. 

7The New Hampshire Supreme Court order reviewed in the first appeal can be 
found at App. at 31.117-120. The Court’s discussion is at pages 9-10 of the 2009 
Summary Order. The March 7, 2008 probate court order from which that appeal 
was taken can be found at App. at 31.113-116. The probate court order held that 
Mrs. Mariani’s claim for loss of consortium damages could be settled because 
"RSA 556:12 clearly defines this claim as an element of the wrongful death suit 
brought by the administrator of an estate.... "  App. at 31.116. Stated alternatively, 
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Based on the foregoing, this Court affirmed the trial court’s decision to deny 

Mrs. Mariani’s request to intervene. Mrs. Mariani’s Motion for Rehearing or 

Rehearing en Banc was denied on November 30, 2009. No further appeal was 

taken, and the case returned to the trial court. 

B. Mrs. Mariani’s Second Appeal 

On January 25, 2010--while still "weigh(ing) whether to petition the U.S. 

Supreme Court for certiorari,"--Mrs. Mariani’s lawyer sought pro hac vice 

admission for a second time. Leichty Declaration, App. at 18.3. Mr. Leichty 

argued that questioning by members of the Second Circuit panel during oral 

argument in the first appeal supported his application to appear as her attorney 

despite the fact this Court had denied her request for intervenor/co-plaintiff status. 

App. at 18.4. 8  

in the opinion of the probate court, Mrs. Mariani’s loss of consortium claim was 
not, as she asserted, an independent, free-standing claim controlled by the 
beneficiary. This ruling was later vacated by the New Hampshire Supreme Court, 
not on the merits, but to secure a federal court determination of the preliminary 
question of which state law would apply to the consortium claim. 2009 Summary 
Order at 9-10; App. at 31.119-120. 

8A transcript of the argument before the Second Circuit on September 30, 2009 is 
at App. 20.7-45. 
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Mr. Leichty also reiterated the allegation of Mr. Ransmeier’s "unwaivable" 

conflict of interest, that Mrs. Mariani had included in her first brief to the Second 

Circuit. App. at 18.5. 

Mr. Ransmeier opposed the renewed motion forpro hac vice status. He 

advised the trial court that "any concerns Mrs. Mariani has about the settlement of 

this case" brought to his attention would be forwarded to Judge Hellerstein for the 

trial court’s consideration, App. at 19.1; and that the allegations of the 

Administrator’s conflict--which were raised with the New Hampshire probate court 

and contested in their entirety--were "matters for the New Hampshire Probate 

Courts, not for the Federal Courts." App. at 19.1 and 20.3-4. 

On March 1, 2010, the trial court issued an order denying pro hac vice 

admission to Mr. Leichty for a second time. The trial court’s decision relied in part 

on its earlier denial of pro hac vice status and in part on this Court’s 2009 

Summary Order. App. at 21.1-6. The trial court also held that "any issues 

regarding Mr. Ransmeier’s status as administrator of the estate must be decided by 

the Probate Court." App. at 21.5. The trial court emphasized that the 12/1/04 

agreement "obligates Ms. Mariani to cooperate with Mr. Ransmeier," App. at 21.4-

5, and ruled: "When the parties file a motion to approve the settlement, Mr. 

Ransmeier shall notify Ms. Mariani and express to the Court any objections she 

has." App. at 21.5. Prior to the time of that order, there had been no formalized 

10 
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role for beneficiaries in the settlement approval process in 9/11 litigation overseen 

by Judge Hellerstein. App. at 20.46 (9/16/09 letter of Migliori to Second Circuit). 

Upon information and belief, the order issued by the trial court was without 

precedent in prior cases. 

Mrs. Mariani filed an appeal from the denial of Mr. Leichty’s pro hac vice 

admission to the Second Circuit. App. at 22.1-8. Undeterred by this Court’s 2009 

Summary Order denying intervention based on Mrs. Mariani’s alleged free-

standing, loss of consortium claim, she filed a 42 page opening brief arguing that 

this Court’s 2009 Summary Order and rulings from the parallel probate court 

litigation did not preclude additional efforts to intervene, see Appellant’s Opening 

Brief in Case No. 10-1186 at 17-23; and challenging the trial court’s second denial 

of pro hac vice status for Mrs. Mariani’s lawyer. The same brief also critiques 

Judge Hellerstein’s "false" statements about New Hampshire decisions; his 

"selective" quotations; his "dismissive" treatment of the Second Circuit; his 

"careless and inaccurate" statements of fact; his "bias," and his "creation of 

nonexistent facts" and "distortion" of prior rulings. 

On August 9, 2010, this Court dismissed Mrs. Mariani’s appeal on a separate 

ground for lack of jurisdiction due to its interlocutory nature. As part of the 

present appeal, Mrs. Mariani challenges the trial court’s March 1,, 2010 order 

denying pro hac vice admission. 

11 
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C. The Trial Court’s Approval of Ransmeier’s Settlement--with Mrs. 
Mariani’s Participation 

1. 	The Defendants’ "ATSSSA Motion" for Settlement Approval 

On October 25, 2010, following return of the case to the trial court and more 

than three years after Mr. Ransmeier had settled the case, the defendants in the 

Peters litigation began the settlement approval process with the filing of a Notice 

of Motion for an order approving the settlement; entering final judgment pursuant 

to Fed. R. Civ. P. 54(b); ruling that the ATSSSA liability limitation applied to the 

settlement amount, and dismissing the Peters complaint, App. at 23.1-2; a 

supporting memorandum, App. at 24.1-11; and a Declaration by defense counsel 

Ellis with an attached Confidential Stipulation of Settlement and proposed 

Confidential Release. App. at 25.1-26. The motion and its attachments, the 

"ATSSSA Motion," were filed in accordance with standard procedures for 

settlement approval before Judge Hellerstein. App. at 20.46-48. 

Key provisions of the Confidential Stipulation of Settlement in the context 

of this appeal included: 

� 	An agreement to a settlement in the amount of $3,750,000. 
� 	An understanding by the settling parties that the settlement took into 

consideration factors such as "risk of litigation, the various factual and 
legal claims of the parties, and the individual circumstances of the 
claimants and the decedents." App. at 24.4 

9This amount was increased to $3,760,000 to reflect interest earned on the 
settlement amount for a period of time prior to settlement approval. 

12 
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� 	Incorporation of this Court’s 2009 Summary Order as an accurate 
statement of the background facts to the Peters litigation; and as a 
resolution of Mrs. Mariani’s lack of "party status and intervention 
rights" from which she took no appeal. App. at 25.5. 

� 	A decision to proceed with the settlement approval process "despite 
the continuing challenges by Mrs. Mariani in New Hampshire to the 
conduct of the Administrator in entering into this settlement." Id. 10  

� 	Mutual recognition that both Mr. Ransmeier, as fiduciary for the 
Estate of Louis Mariani, and the defendants "have a legitimate interest 
in a final, non-appealable judicial determination regarding the 
fairness, reasonableness and enforceability of this settlement- - the 
implementation of which has now been substantially delayed due 
solely to the protracted efforts of one beneficiary to gain party status 
and/or intervene in the Peters litigation. App. at 25.7. 

� 	Mr. Ransmeier’s agreement- - consistent with Judge Hellerstein’s 
order of March 1, 2010- - to provide Mrs. Mariani with notice of the 
initiation of the settlement approval process. App. at 21.5. 
Simultaneous notification to Lauren Peters, the Estate’s second 
beneficiary, was also provided for. App. at 25.8. 

� 	An agreement that settlement funds to be paid by United would be the 
total settlement amount less the $25,000 previously paid to Mrs. 
Mariani. App. at 25.6. 

Key provisions of the "Confidential Release" included: 

� 	The definition of "RELEASOR"as "JOHN C. RANSMEIER, acting 
in his capacity as Administrator of the Estate of LOUTS NEIL 
MARIANT ("ESTATE") and Plaintiff in the above-referenced 
litigation, and on behalf of the ESTATE and all persons, heirs and 
next of kin of LOUIS NEIL MARIANI, including Ellen Mariani and 
Lauren Peters, having an interest in the ESTATE and to the extent of 
their interests in the ESTATE." App. at 25.15. 

� 	An acknowledgement that payments made in consideration for the 
Release "represent all of the consideration that the RELEASEES will 
ever be required to pay the RELEASOR, or any other person having 
an interest in the ESTATE, for claims that are assertable by 

10The Release by its terms did not undertake to settle or release any consortium 
claims independent of those that were a part of the Estate claim. 

13 
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RELEASOR in his capacity as Administrator of the ESTATE, for 
Damages arising from the Death of LOUIS NEIL MARIANI." App. 
at 25.17. 

2. 	Mr. Ransmeier’s Report of Mrs. Mariani’s Objections to 
Settlement and to His Conduct as Administrator (the "Ransmeier 
Submission") 

In mid-September, 2010, well before the initiation of the settlement approval 

process before the trial court, Mr. Ransmeier’s counsel and Mr. Leichty exchanged 

a series of c-mails regarding notification to Mrs. Mariani for the initiation of the 

settlement approval process, procedures planned for the submission of Mr. 

Ransmeier’s report to Judge Hellerstein regarding Ms. Mariani’s objections to the 

settlement, and Mr. Ransmeier’s willingness to assist Mrs. Mariani and Lauren 

Peters themselves if they wished to provide their own comments, through the 

administrator, to the trial court. App. at 38.16-33. There were many points of 

disagreement between counsel. Id. 

On October 20, 2010, Mr. Ransmeier’s counsel notified Mr. Leichty that the 

defendants’ ATSSSA motion would be filed on October 25th  and again outlined 

procedures for ensuring that Mrs. Mariani’s objections to the settlement would be 

transmitted to the trial court. App. at 38.34. The procedures developed by Mr. 

Ransmeier went far beyond those required by Judge Hellerstein, and included: 

� 	Forwarding a copy of the ATSSSA motion when filed. (The motion 
would also be available immediately on Pacer.) 

� 	Submission of the Administrator’s report to Judge Hellerstein 
regarding Mrs. Mariani’s objections ("Ransmeier Submission"). 

14 
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� 	An agreement to provide Judge Hellerstein with Mr. Leichty’ s 
separate summary of Mrs. Mariani’s objections (despite his lack of 
pro hac vice status and despite the fact that Judge Hellerstein did not 
require this separate submittal). 

� 	Arrangements for Mrs. Mariani and Mr. Leichty to receive immediate 
copies of the Ransmeier Submission with attachments. 

� 	Notification to Judge Hellerstein in the Ransmeier Submission that 
Mrs. Mariani might wish to provide additional comments to the trial 
court. 

On October 25, 2010 1  the day the ATSSSA motion was filed, the Ransmeier 

Submission was sent to Judge Hellerstein and all agreements with Mrs. Mariani 

summarized above were carried out. App. at 38.37-67. 

In addition to Mrs. Mariani’s comments, Mr. Ransmeier also forwarded 

comments provided by Lauren Peters or her attorney. These materials reflect the 

Estate’s second beneficiary’s strong support of the settlement; the depth of the 

antagonism between the two beneficiaries; and the efforts Lauren Peters had made 

over the years to convince Mrs. Mariani and her lawyer to allow the settlement to 

be executed. App. at 38.42-60. 

3. 	Mrs. Mariani’s "Pro Se" Motion to Intervene and "Pro Sc" 
Objection to Settlement 

The day after the filing of the Ransmeier Submission, Mrs. Mariani filed a 

"pro Se" motion to intervene, drafted by Mr. Leichty. App. at 27. 1. 11  

11 As discussed below, Judge Hellerstein subsequently determined that Mrs. 
Mariani’ s "motion, ostensibly pro Se, is obviously made by her attorney, Bruce 
Leichty." App. at 32.1. 

15 
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Mrs. Mariani argued that procedures already used to ensure a thorough 

consideration of her views on the settlement were a denial of due process. App. at 

27.3. She then reiterated arguments and factual allegations presented to this Court 

in briefing her first appeal, including allegations of Mr. Ransmeier’s conflict of 

interest, App. 27.2 12; her argument that the Peters complaint contained an 

independent loss of consortium claim, rather than one encompassed in the Estate’s 

wrongful death claim, App. at 27.5-6, 28.3-4; arguments regarding the significance 

of the New Hampshire Supreme Court’s July 28, 2009 order (analyzed in detailed 

in this Court’s 2009 Summary Order), App. at 27.6, 28.7-8; arguments regarding 

the application of New Hampshire law and the $150,000 damages cap set forth 

therein at RSA 556:12(11), App. at 27.8; and detailed arguments under Fed. R. Civ. 

P. 24(a) that mirrored in most regards the unsuccessful arguments made in her first 

appeal. App. at 28.15-31. Mrs. Mariani also filed an Objection to the settlement 

itself. App. 33.1-16. She referenced and incorporated the comments already 

provided to the trial court in the Ransmeier Submission, App. at 33.2; and added 

additional challenges to the settlement based on her review of the settlement papers 

and proposed release. App. at 33.1-16. 

12While Mrs. Mariani argued that the information regarding alleged conflicts was 
new, she failed to advise the trial court that she had in fact included the same 
allegations in her brief to this Court in 2008. Mar. Br. No. 1 at 10-11. 
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Mr. Ransmeier opposed the intervention motion, arguing that Mrs. Mariani 

had met none of the prerequisites to intervention under Rule 24(a) and that this 

Court’s 2009 Summary Order had already resolved the essential arguments 

contained in her second motion. App. at 26.1-16. Mr. Ransmeier argued that the 

trial court’s decision not to consider sharply-contested allegations of ethical 

misconduct by a state court-appointed fiduciary in a federal court ATSSSA 

proceeding "was in accordance with the firmly established principles of Younger v. 

Harris, 401 U.S. 37 (1971) and related Second Circuit case law." App. at 26.3-4. 

Mr. Ransmeier also sought sanctions based on the delays by duplicative motions 

and Mr. Leichty’s continued drafting and filing of pleadings for his client after 

Judge Hellerstein had twice denied pro hac vice admission. 13 

On November 15, 2010, the trial court ruled that the terms of Mr. 

Ransmeier’s settlement were "fair and reasonable" and approved the settlement. In 

the same order, the trial court denied Mrs. Mariani’s motion to intervene, citing 

this Court’s 2009 Summary Order upholding the first denial of intervention. App. 

at 32.2. The trial court also denied Mr. Ransmeier’s request for sanctions, but 

noted: 

Ransmeier rightly notes that Leichty has submitted papers on Ellen 
Mariani’s behalf after I twice denied him admission pro hac vice, and 
that his papers rehash arguments that have been squarely rejected, 

13Mrs. Mariani did not include the sanctions motion in her Appendix. However, it 
is referenced in one of the orders now on appeal. App. at 32.1. 
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both here and in the Second Circuit. But sanctions are strong 
medicine and are not needed at this time, especially since the lawsuit 
is now over. If subsequent developments render reconsideration 
appropriate, Ransmeier may bring this motion again. 

Id. Mrs. Mariani appeals from this Order. 

D. The Approval of Mr. Ransmeier’s Under Seal Motion for Compromise 
Order for Final Distribution of Settlement Proceeds 

With the approval of the settlement in place, Mr. Ransmeier filed a sealed 

motion seeking the trial court’s approval of contingency fees for trial counsel and 

authorization to execute the release negotiated by the parties. This motion was 

also part of the agreed-upon procedures for all 9/11 cases. App. at 20.46-48. 

Before filing this motion, counsel for Mr. Ransmeier contacted counsel for 

both Mrs. Mariani and Lauren Peters, described Judge Hellerstein’s typical 

practice (with some exceptions) of limiting contingency fees to 15% for settled 

9/11 cases, and indicated that in the present case Mr. Ransmeier would request a 

higher fee for trial counsel due to the expense of the protracted post-settlement 

litigation pursued by Mrs. Mariani. Supp. App. at 10. Mr. Ransmeier offered each 

of the beneficiaries an opportunity to submit comments to the trial court regarding 

the contingency fee issue. Id. Mr. Leichty provided two sets of comments on 

behalf of Mrs. Mariani, raising alleged conflicts of interest and faulty trial 

preparation by Mr. Ransmeier’s trial counsel. Lauren Peters did not file any 

comments. 

18 
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On January 24, 2011 Mr. Ransmeier filed his motion, an affidavit of Charles 

Capace, Esq., lead outside counsel, in support of a 20% contingency fee, copies of 

both sets of adverse comments provided by Mr. Leichty on behalf of his client, and 

a proposed Compromise Order for the trial court’s consideration. Supp. App. at 

10. 

Following review of these materials, 14  the trial court approved the proposed 

Compromise Order with some modifications. Key provisions of the order in the 

context of this appeal include: 

� 	Authorization for Mr. Ransmeier to execute and deliver the General 
Release; 

� 	Orders that trial counsel would receive a 20% contingency fee and 
reimbursement of expenses; that an additional $25,000 would be used 
to repay the defendants for a September 2011 disbursement to Mrs. 
Mariani; and that the remaining $2,952,392 would be transferred to 
New Hampshire for distribution in accordance with rulings of the 
New Hampshire probate court. 

App at 47.1. 

Mrs. Mariani has taken an appeal from the trial court’s January 26, 2011 

Compromise Order. 

IV. SUMMARY OF ARGUMENT 

The scope of this appeal is much more limited than Mrs. Mariani maintains. 

In its 2009 Summary Order, this Court considered, and rejected, Mrs. Mariani’s 

14The WHEREAS clauses to the Court’s Compromise Order-- which modified 
similar clauses in the proposed order-- state that the trial court considered "the 
submissions of Ellen Mariani and her counsel" in entering its final order. 
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claim to intervenor status based on an alleged free-standing or independent loss of 

consortium claim. Her current appeal from the trial court’s second denial of 

intervenor status does not raise grounds that require a different result, and absent 

intervenor status, Mrs. Mariani does not have standing to make the numerous 

challenges to the Estate’s settlement now contained in her Brief. 15 

The trial court properly denied Mrs. Mariani’s request to intervene, since she 

has no interest in this matter, her motion was not timely, and any beneficial 

interests she has in the Estate are being adequately represented by the Estate 

Administrator. Any claims of Mr. Ransmeier’ s conflict of interest or related 

misconduct belong in the New Hampshire probate court, as this Court has already 

stated, where Mrs. Mariani will have the ability to have her grievances heard. 

Despite Mrs. Mariani’s protestations, the Estate’s settlement was fair and 

reasonable, and should not be disturbed on appeal. 

This brief addresses this Court’s 2011 Briefing Order issues. However, it is 

submitted that the merits panel will conclude that the 2009 Summary Order 

effectively resolved Issues 1-5 (related to Mrs. Mariani’s alleged independent loss 

of consortium claim) either expressly or by necessary implication. The trial court’s 

1513ecause she is a party in the New Hampshire probate court proceeding, Mrs. 
Mariani will have standing in that proceeding to complain about Mr. Ransmeier’s 
actions in connection with the Estate’s settlement. 
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refusal to address Mr. Ransmeier’s alleged conflict of interest (Issue No. 6) was 

also appropriate under federal jurisdiction and comity doctrines. 

V. ARGUMENT 

A. The Trial Court Properly Denied Mrs. Mariani’s Second Intervention 
Request Under Rule 24(a), and Because She Lacks Legal Status to 
Intervene 

Intervention decisions are reviewed under an abuse of discretion standard. 

United States v. City ofNew York, 198 F.3d 360, 364 (2d Cir. 1999); "R" Best 

Produce, Inc. v. Shulman-Rabine Marketing Corp., 467 F.3d 238, 240 (2d Cir. 

2006). This standard applies both to the review of intervention motions as of right 

pursuant to Fed. R. Civ. P. 24(a) and to permissive intervention under Fed. R. Civ. 

P. 24(b). United States v. Pitney Bowes, Inc., 25 F.3d 66, 69 (2d Cir. 1994). 

Although Mrs. Mariani contends the trial court erred and that she has a right 

to intervene under Rule 24(a), the decision must be affirmed. Mrs. Mariani cannot 

satisfy the elements of Rule 24 warranting intervention. She has no interest in this 

wrongful death action independent of her beneficial interest in the Estate, which is 

being adequately represented by the Administrator, John Ransmeier. She also 

failed to timely file her second intervention motion. 

Rule 24(a) of the Federal Rules of Civil Procedure provides: 

On timely motion, the Court must permit anyone to intervene who: 
(1) is given an unconditional right to intervene by a federal statute; or 
(2) claims an interest relating to the property or transaction that is the 
subject of the action, and is so situated that disposing of the action 
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may as a practical matter impair or impede the movant’s ability to 
protect its interest, unless existing parties adequately represent that 
interest. 

Mrs. Mariani seeks to apply Rule 24(a)(2) to justify intervention here. 

Intervention as of right under Rule 24(a)(2) is granted only when all four of 

the following conditions are met: (1) the motion is timely; (2) the applicant asserts 

an interest relating to the property or transaction that is the subject of the action; 

(3) the applicant is so situated that without intervention, disposition of the action 

may, as a practical matter, impair or impede the applicant’s ability to protect her 

interests; and (4) the applicant’s interest is not adequately represented by the other 

parties. MasterCard mt. v. VISA Int. Service Assn., 471 F.3d 377, 390 (2d Cir. 

2006). Furthermore, this Court must consider substantially the same factors 

whether the claim for intervention is "of right" under Rule 24(a)(2), or 

"permissive" under Rule 24(b)(2). "R" Best Produce, supra, at 240. Failure to 

satisfy any one of these four requirements requires a denial of intervention status. 

MasterCard Int., supra. 

1. 	Mrs. Mariani Has no Interest in this Action to Warrant 
Intervention 

Mrs. Mariani argues that she has an interest in this action, and has legal 

status justifying intervention, based solely on her assertion of a free-standing loss 

of consortium claim--an individual wrongful death claim independent of the 

wrongful death claim brought by the Estate. This argument necessarily fails for 
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several reasons. First, this Court has already addressed this very issue and 

previously denied Mrs. Mariani’s request to intervene--and as such, she is 

precluded under the law-of-the-case doctrine from again raising this issue. Second, 

despite Mrs. Mariani’s efforts to create an independent loss of consortium claim, 

under any applicable law, no such independent claim even exists. Third, the 

12/1/04 agreement nonetheless precludes the assertion of any independent interest. 

a. 	Mrs. Mariani is Precluded from Re-litigating this Court’s 
Previous Determination Denying Intervention 

In its 2009 Summary Order, this Court determined that Mrs. Mariani had no 

right to intervene. This Court’s rationale then applies with equal force now. 

Under the law-of-the-case doctrine, such ruling should now preclude Mrs. Mariani 

from pursuing this issue again. 

The law-of-the-case doctrine in this Circuit provides that an appellate court’s 

decision "should generally be adhered to by that court in subsequent stages in the 

same case." United States v. Quintieri, 306 F.3d 1217, 1225 (2d Cir. 2002) 

(quotation marks omitted). This doctrine applies to issues that have been decided 

either expressly or by necessary implication. DeWeerth v. Baldinger, 38 F.3d 

1266, 1271 (2d Cir. 1994). Although, admittedly, this doctrine does not absolutely 

deprive this Court of discretion to reconsider its own prior rulings (see Rezzonico 

v. H&R Block, Inc., 182 F.3d 144, 149 (2d Cir. 1999)), this Circuit has noted it 

will not revisit its own prior rulings "absent ’cogent’ or ’compelling’ reasons." Id. 
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(quoting Doe v. New York City Dep ’t. of Soc. Servs., 709 F.2d 782, 789 (2d Cir. 

1983)). Such "cogent" or "compelling" reasons to deviate may include an 

intervening change of controlling law, the availability of new evidence, or the need 

to correct a clear error or prevent manifest injustice. United States v. Uccio, 940 

F.2d 753, 758 (2d Cir. 1991); see also U.S. v. Mends, 412 Fed.App’x. 370 (2011). 

In its 2009 Summary Order, this Court definitively ruled that (a) Ellen 

Mariani entered the 12/1/04 agreement, agreeing to the dismissal of her federal 

complaint with prejudice and to cooperate in the Peters litigation; (b) Mr. 

Ransmeier alone, as administrator of the Estate, has the authority to pursue the 

surviving wrongful death action which includes, among other things, the recovery 

of possible loss of consortium damages on behalf of the beneficiaries of the Estate; 

(c) the Peters complaint does in fact include a claim for such loss of consortium 

damages; and therefore (d) Mrs. Mariani has no right to intervene and no legal 

status in this case. This Court further ruled that "(i)f Mariani would challenge the 

probate court agreement, she must do so in probate court." Mrs. Mariani did not 

follow this advice. Rather, she returned to federal court and filed a second motion 

to intervene. She should not be allowed to re-litigate these issues. There are no 

"cogent" or "compelling" reasons to deviate from these rulings. 

In reaching its conclusions set forth in the 2009 Summary Order, this Court 

reviewed the probate court’s March 22, 2005 Order (App. at 9.61), which clarified 
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that paragraph 4 of the 12/1/04 agreement required Mr. Ransmeier to take all 

action necessary to dismiss with prejudice the entire Mariani v. UAL, et al lawsuit, 

and dismissed Mrs. Mariani’s argument that she could pursue any asserted 

individual claims as a remaining plaintiff in that action. This Court also reviewed 

the March 7, 2008 probate court order (App. at 43.26) confirming that Mr. 

Ransmeier had authority to settle the wrongful death case, and further concluding 

that any request for loss of consortium damages was not an independent wrongful 

death claim owned by Mrs. Mariani, but rather simply part of the estate action 

(where "RSA 556:12 clearly defines this claim as an element of the wrongful death 

suit brought by the administrator of an estate.....") App. at 43.29 (emphasis 

added). 16 

In its November 5, 2007 order, the trial court ruled that Mrs. Mariani has "no 

legal status in this action," and that it "does not sit to review decisions of the 

probate court," App. at 12.1-2, clearly suggesting that Mrs. Mariani must bring any 

grievances before that state court. In affirming that order, this Court likewise 

noted that if Mrs. Mariani wishes to challenge the 12/1/04 agreement, "she must do 

it in the Probate Court." 2009 Summary Order. This ruling is now the law of this 

161n support of her position, Mrs. Mariani consistently refers to the probate court’s 
March 22, 2005 order that speaks of her "individual claims," and her "personal 
claim." She fails to mention that the probate court later clarified that order, with 
its March 7, 2008 order, plainly stating that any loss of consortium claim is merely 
an element of the wrongful death action, not a separate, independent claim. App. 
at 43.26. Mrs. Mariani’s continued reliance on the 2005 order is misplaced. 
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case; it operates to deprive Mrs. Mariani of the legal status needed for her to satisfy 

the interest requirement of Rule 24(a)(2); and the trial court appropriately refused 

to address her claims. She has not asserted any new evidence or otherwise 

presented any cogent or compelling reasons to warrant re-litigation of the 

intervention issue. Because this Court has already ruled that Mrs. Mariani has no 

interest, no right to intervene, and no legal status, she cannot now again claim that 

she holds an interest, required by Rule 24(a), that would be impaired if she were 

denied the right to intervene in these proceedings. Under the circumstances, Mrs. 

Mariani’s possible complaints against Mr. Ransmeier after settlement belong in the 

probate court -- as the trial court has ruled and as this Court held in its 2009 

Summary Order. 

b. 	Mrs. Mariani can Assert no Independent Loss of Consortium 
Claim for her Husband’s Wrongful Death in These Proceedings 
and thus she has no Interest in this Action Sufficient to Support 
Intervention Under Rule 24(a) (2011 Briefing Order, Issues 1- 

17 

17This section provides answers to the following issues set forth in the 2011 
Briefing Order, directing the parties to address: 

"(1) Whether, under either New York or New Hampshire law, Ellen Mariani can 
assert a claim for loss of consortium that is independent of the claims that can be 
asserted on behalf of Louis Mariani’s estate (hereinafter referred to as an 
’independent loss of consortium claim’)" -- ANSWER: Mrs. Mariani cannot assert 
an independent claim for loss of consortium caused by her husband’s wrongful 
death under either state law. 
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Even should this Court determine that its 2009 Summary Order does not 

preclude Mrs. Mariani’s arguments, she still fails to satisfy the "interest" element 

of Rule 24(a). 

For an interest to be cognizable under Rule 24(a)(2), it must be "direct, 

substantial, and legally protectable... An interest that is remote from the subject 

matter of the proceeding, or that is contingent upon the occurrence of a sequence of 

events before it becomes colorable, will not satisfy the rule." Brennan v. NYC Bd. 

of Educ., 260 F.3d 123 9  129 (2d Cir. 2001) (citations omitted). 

Even if the 12/1/04 agreement sought to preserve Mrs. Mariani’s asserted 

independent consortium claim for Mr. Mariani’s wrongful death (which it did not), 

no such independent consortium claim can be brought under New York or New 

"(2) Whether the laws of New York and New Hampshire treat an independent loss 
of consortium claim differently, and, if so, which state’s law should apply to this 
case" -- ANSWER: New Hampshire and New York treat an independent claim the 
same -- neither state allows any such independent claim for loss of consortium in a 
wrongful death action. New Hampshire does allow for recovery of loss of 
consortium damages by a surviving spouse as an element of a wrongful death 
action brought by the Estate, and limits such damages to $150,000. RSA 
556:12(11). 

"(3) Whether John C. Ransmeier asserted an independent loss of consortium claim 
on behalf of Ellen Mariani in the district court" -- ANSWER: The wrongful death 
claim prosecuted by Mr. Ransmeier does not include a loss of consortium claim for 
Mrs. Mariani, independent of the Estate’s wrongful death claim, because no 
independent loss of consortium claim for wrongful death exists under the law. 
However, the complaint does include a claim for loss of consortium damages for 
the surviving spouse as an element of the Estate’s wrongful death action. 
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Hampshire law, either of which could, perhaps, apply here. Although their laws 

governing the ability to recover loss of consortium damages in wrongful death 

cases do differ, neither New Hampshire law nor New York law allows a surviving 

spouse to assert a claim for loss of consortium damages in a wrongful death case, 

independent of the estate’s claim. Indeed, in its 2009 Summary Order, this Court 

properly noted that "New Hampshire law appears to provide that [only] an 

administrator can pursue a loss of consortium claim as part of a spouse’s wrongful 

death action," and "New York law does not allow loss of consortium claims as part 

of a wrongful death action" at all. See 2009 Summary Order at n. 1 (emphasis 

added). Because neither New Hampshire nor New York law allows a surviving 

spouse to assert a consortium claim in a wrongful death case independent of the 

Estate’s claim, under 49 U.S.C. §40101 (b)(2) (which provides substantive law 

from the state where the crash occurred), New York substantive law on loss of 

consortium arguably applies. 18  

(1) Under New York Law, Mrs. Mariani Cannot Assert an 
Independent Loss of Consortium Claim 

18Mariani asserts that the Peters complaint pleads a consortium claim as distinct 
from a wrongful death claim. Indeed, paragraph 53 of the complaint alleges that 
the decedent’s "beneficiaries, survivors and heirs have, and continue to suffer 
loss of comfort, care, society, love, affection ... companionship.... "  However, 
whether paragraph 53 attempts to plead a consortium claim "distinct from a 
wrongful death claim" is of no consequence. A possible attempt to plead an 
independent wrongful death claim cannot create one if no such claim is recognized 
under controlling law. 
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Under New York law, a wrongful death loss of consortium claim cannot be 

brought by an individual under common law, and damages for loss of consortium 

are not even available through an estate action. N.Y. E.P.T.L §5-4.1; Lffv. 

Schildkrout, supra. 
(". 

. we decline the invitation to recognize a common-law 

cause of action on behalf of the surviving spouse for permanent loss of consortium 

due to the wrongful death of his or her marital partner. Any cause of action or, 

indeed, remedy predicated upon the loss of one’s spouse must be founded in 

statutory authority.") This Court cited Lff for this proposition in its 2009 

Summary Order at 10, n.1. 19  Mrs. Mariani simply has no loss of consortium claim, 

independent or otherwise, under New York law. 

(2) Under New Hampshire Law, Mrs. Mariani Cannot Assert 
an Independent Loss of Consortium Claim for her 
Husband’s Wrongful Death 

As in New York, in New Hampshire a surviving spouse does not have an 

independent cause of action for loss of consortium for a spouse’s wrongful death, 

although loss of consortium damages sustained by a surviving spouse are 

recoverable, subject to a $150,000 cap, through an estate’s wrongful death 

proceeding. RSA 556:12(11). The New Hampshire probate court, accustomed to 

19lDuring oral argument in its first appeal, Justice Wesley of this Court noted: "... 
under New York law - - if he [Judge Hellerstein] applies New York law, Mrs. 
Mariani has no claim for loss of consortium. That’s - - there’s no doubt about that 
under New York Law. It’s been the law for 29 years." Transcript, at 30. 
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interpreting New Hampshire statutes, so ruled in its March 7, 2008 Order. App. at 

43.26. In its 2009 Summary Order, this Court inferred the same conclusion. 

The New Hampshire Wrongful Death Statute (RSA 556:12) is indeed the 

exclusive method through which an action to recover damages for wrongful death 

may be brought. Because an action for wrongful death was unknown to the 

common law in New Hampshire (Burke v. Burnham, 97 N.H. 203, 205 (1960)), 

any such right of action which survived the deceased does so solely by virtue of 

RSA 556 (captioned "Suits by and Against Administrators") and only to the extent 

therein specified. Tanner v. King, 102 N.H. at 402. 

With respect to the possible recovery of damages in a New Hampshire 

wrongful death case for a surviving spouse’s loss of consortium, RSA 556:12(11) 

provides: 

� . .the trier of fact may award damages to a surviving spouse of the 
decedent for the loss of comfort, society, and companionship of the 
deceased; . . . In no event shall damages awarded under this paragraph 
exceed $150,000. 

To the extent there is any question as to whether the limited consortium recovery 

allowed by this statute affords a surviving spouse an independent right of action, 

the question is answered by RSA 556:14. This section plainly specifies that any 

such damages are to be a part of the estate, subject to expenses of administration, 

taxes, and the decedent’s debts as approved by the probate court, rather than being 

the independent property of the decedent’s surviving spouse. 
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Mrs. Mariani’s argument that RSA 507:8-a, and not the Wrongful Death 

Statute, confers an independent claim for loss of consortium damages in a 

wrongful death case, is misplaced and wholly unsupported. She fully briefed this 

same argument in her first appeal to this Court. This Court did not adopt the 

contention. See 2009 Summary Order at n. 1.20  In short, although RSA 507:8-a 

provides for a loss of consortium claim where there is an "injured spouse," RSA 

556:12(11) provides the exclusive remedy in a wrongful death case--which in New 

Hampshire can only be maintained by an estate administrator. See Guifoy v. 

United Services Automobile Association, 153 N.H. 461, 464 (2006), discussed 

infra. Thus, no independent loss of consortium claim is available to Mrs. Mariani 

in the Peters litigation. 

Mrs. Mariani nonetheless argues that a claim under RSA 507:8-a "is an 

independent rather than a derivative claim" (Brief at 37), and she maintains also 

that damages have been awarded under RSA 507:8-a in cases "where the spouse 

had died." Brief at 38 (citing 0 ’Keefe v. Associated Grocers of New England, Inc., 

117 N.H. 132 (1977) and Archie v. Hampton, 112 N.H. 13 (1972)). However, these 

cases are inapposite; neither case allowed a surviving spouse to prosecute a loss of 

consortium claim, founded on a deceased spouse’s wrongful death, independent of 

the estate’s claim held by the administrator. Further, both 0 ’Keefe and Archie 

20Any determination that RSA 556:12(11) controls any loss of consortium claim 
analysis, and not RSA 507:8-a, is therefore the law of this case. 
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were decided before 1977, when RSA 55 6:12 was amended to add subparagraph 

II, the subparagraph which specifically authorizes the administrator of a New 

Hampshire estate to recover (subject to the $150,000 cap imposed by the statute) 

an "award of damages to a surviving spouse of the decedent for the loss of the 

comfort, society and companionship of the deceased." Plainly, the legislature 

would not have enacted RSA 556:12(11) allowing an estate the cap-limited right to 

recover loss of consortium damages for a surviving spouse in a wrongful death 

case, if, independently, RSA 507:8-a, 0 ’Keefe and Archie established that the 

surviving spouse already enjoyed the right to recover, on her own behalf, unlimited 

consortium damages for her spouse’s wrongful death. 

In fact, in 0 ’Keefe, the sole issue was whether a spouse’s claim for loss of 

consortium resulting from her husband’s non-fatal injury was barred under the 

N.H. Workmen’s Compensation Statute. The court’s answer that the spouse could 

assert her own consortium right under RSA 507:8-a, in a case that was not a 

wrongful death case, offers no instruction with respect to the possible rights of 

Mrs. Mariani, as a surviving spouse, to assert a loss of consortium claim for the 

wrongful death of her husband. 

Archie, likewise, is not relevant to the Peters litigation. In Archie, the court 

allowed the surviving spouse of a deceased husband to seek loss of consortium 

damages under RSA 507:8-a following her husband’s death. In its ruling, the court 
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noted that the type of damages recoverable under the Wrongful Death Statute at the 

time (only damages to the estate, to be distributed to beneficiaries) was different 

from "loss of consortium" damages that the wife might recover for herself under 

RSA 507:8-a, and the court concluded that the version of the Wrongful Death 

Statute then in effect did not preclude the surviving spouse from recovering for her 

own consortium loss under RSA 507:8-a. Critically, however, the court held that 

any loss of consortium damages that the surviving spouse could recover were 

restricted to her own loss of consortium only up to the time of her husband’s death. 

Archie, supra, at 17. Accordingly, neither 0 ’Keefe nor Archie support Mrs. 

Mariani’s position that under New Hampshire law she enjoys a right, independent 

of the Estate’s right, to recover loss of consortium damages in the Peters litigation 

derived from her husband’s wrongful death. 

In further support, in Guilfoy v. United Services Automobile Association, 153 

N.H. at 464, the court noted, without discussion, that a wrongful death consortium 

claim under RSA 556:12(11) applies only to a "decedent spouse," whereas a claim 

under RSA 507:8-a applies to an "injured spouse. 1121  This suggests that, following 

21 1n New Hampshire, no action for personal injuries resulting in death could be 
maintained at common law unless the injured party commenced an action before 
death. Marcotte v. Timberlane/Hampstead School District, 143 N.H. 331, 340 
(1999); Piper v. Railroad, 75 N.H. 435, 444 (1910); Clark v. Manchester, 62 N.H. 
577, 582 (1883). Until 1967, only a husband had a common law cause of action 
for loss of consortium claims caused by injuries inflicted upon his wife. Guevin v. 
Railway, 78 N.H. 289, 296 (1916). A wife had no marital rights and thus a wife 
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the passage of RSA 556:12(11), if a wrongful death case is prosecuted following 

the death of a "decedent spouse," the only consortium rights enjoyed by a 

surviving spouse would be those provided for in RSA 556:12(11); certainly, no 

wrongful death rights would exist in the hands of the spouse independent of the 

rights of the estate. Such an interpretation would be consistent with the rules of 

statutory construction applied when two statutes deal with the same subject. In Bel 

Air Associates v. New Hampshire Department ofHealth and Human Services, 154 

N.H. 228, 233-234 (2006), it was held: 

It is a well-recognized rule of statutory construction that where one 
statute deals with a subject in general terms, and another deals with a 
part of the same subject in a more detailed way, the latter will be 
regarded as an exception to the general enactment where the two 
conflict (citation omitted).... When a conflict exists between two 
statutes, the later statute will control, especially when the later statute 
deals with a subject in a specific way and the earlier enactment treats 
the subject in a general fashion (citation omitted). 

With this rule of statutory construction in mind, while RSA 507:8-a, enacted 

in 1967 and amended once in 1986, provides for a loss of consortium action in 

personal injury cases "whether caused intentionally or by negligent interference," 

RSA 556:12(11) provides for a more specific loss of consortium claim in wrongful 

could not recover for negligent injury to the marital relationship. Snodgrass v. 
Cherry Burrell Co., 103 N.H. 56 (1964). In 1967, the New Hampshire legislature 
sought to provide equality between the sexes and conferred upon a wife the right to 
recover damages for loss or impairment of consortium resulting from injuries to a 
spouse. RSA 507:8-a; see Siciliano v. Capitol City Shows, Inc., 124 N.H. 719, 726 
(1984). 
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death cases as an element of a wrongful death action and subject to a damage cap 

of $150,000. 

Furthermore, this Court held in its 2009 Summary Order that Mrs. Mariani 

had agreed to the dismissal of her own case and to cooperate with the prosecution, 

by a neutral administrator, of the Peters litigation--which had been initially filed by 

her step-daughter as putative administrator. The 2009 Summary Order also held 

that "Paragraph 53 of the Complaint in the Peters action. . . clearly indicates 

Peters’s intent to recover damages for loss of consortium on behalf f  the 
, 

beneficiaries of Louis Mariani’s estate." (emphasis added). Thus, the 2009 

Summary Order ruled that the Peters complaint undertook only to state a claim for 

whatever damages might be encompassed within the Estate’s rights to recover on 

behalf of beneficiaries in the administrator-prosecuted wrongful death case. The 

Peters complaint did not plead any independent right on behalf of Mrs. Mariani 

since no applicable state law gave Mrs. Mariani any independent interest in the 

wrongful death case. Accordingly, under the Peters complaint, Mrs. Mariani’s 

interest in the case is necessarily limited to the beneficial interests protected by the 

administrator in prosecuting the Estate’s claims, which include among other things 

the Estate’s opportunity, under New Hampshire law (to the extent it applies), to 

collect an award of up to $150,000 for Mrs. Mariani’s losses in the nature of 

consortium interest. 
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To summarize, Mrs. Mariani does not have an independent loss of 

consortium claim under either New Hampshire or New York law. Her interest in 

this action is limited to a beneficial interest in the Estate that is protected by the 

Estate’s administrator. She cannot satisfy the "interest" element of Rule 24(a) and 

the district court’s ruling denying intervention must be upheld. 22  

(3) The Choice of Law Analysis 

Because neither New Hampshire nor New York provide for an independent 

loss of consortium claim, the answer to this Court’s choice of law question (2011 

Briefing Order, Issue No. 2) should not impact its analysis of Mrs. Mariani’s right 

to intervene. Instead, it will merely impact her right of recovery of loss of 

consortium damages, since New Hampshire allows for up to $150,000 as an 

element of the Estate’s wrongful death action. 

The Stabilization Act (The Air Transportation and Safety System 

Stabilization Act) provides that although the cause of action governing this case is 

221n her Brief, Mrs. Mariani essentially maintains that she may assert an 
independent loss of consortium claim because (a) it was pled in her original 
complaint (2) the pled claim was not altered when Mr. Ransmeier inherited the 
Peters litigation, (c) Mr. Ransmeier never disputed the existence of an independent 
claim, (d) the probate court stated Mr. Ransmeier was taking over both Estate and 
any independent claims, (e) the settlement agreement did not purport to extinguish 
an individual claim, and (f) the settlement agreement is a "tacit admission that both 
types of claims existed." Brief at 27-29. Several of these steps misstate the record. 
Moreover, none can possibly form the basis to assert an independent claim for 
wrongful death loss of consortium damages where the governing law does not 
support it. 
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federal, the law of the state in which the crash occurred shall be the law for 

decision, in both its choice of law and its substantive aspects, except to the extent 

that such laws are inconsistent with, or pre-empted by, federal law. Specifically, 

Section 408 of the Stabilization Act (49 U.S.C. §40 10 1) states: 

(b) Federal Cause of Action 

(1) Availability of Action. There shall exist a Federal cause of action 
for damages arising out of the hi-jacking and subsequent crashes of 
American Airlines Flights 11 and 77, and United Airlines Flights 93 
and 175, on September 11, 2001. Notwithstanding §40120(c) of Title 
49, United States Code, this cause of action shall be the exclusive 
remedy for damages arising out of the hi-jacking and subsequent 
crashes of such flights. 

(2) Substantive Law. The substantive law for decisions in any such 
suit shall be derived from the law including choice of law principles 
of the state in which the crash occurred unless such law is inconsistent 
with or pre-empted by Federal law. 

49 U.S.C. §40101(b)(1 and 2). 

Because United Airlines Flight 175 at issue in this action crashed in New 

York State, New York substantive and choice of law provisions apply. The first 

step in a case presenting a potential choice of law issue is to determine whether 

there is an actual conflict between the laws of the jurisdictions involved. Bodea v. 

TransNat Express, 286 A.D. 2d 5, 8 (2001). The court must then, if a conflict 

exists, identify the significant contacts and in which jurisdiction they are located 

and an "interest analysis" test is used to determine applicable substantive law. 

Schultz v. Boy Scouts ofAmerica, Inc., 65 N.Y. 2d 189, 197 (N.Y. 1985). This 

37 

Case: 11-175     Document: 339     Page: 45      03/08/2012      546660      80



"interest analysis" entails finding "the jurisdictions that have the greatest interest in 

the litigation," where the jurisdiction’s interest is measured in terms of the 

"purpose of the particular law in conflict." Id. (internal brackets omitted). 

The analysis requires a determination of the significant contacts, including 

the parties’ domiciles and the place of the tort. See generally Burnett v. Columbus 

McKinnon, 69 A.D. 3d 58 (4th Dept. 2009); Padula v. Lilarn Properties Corp., 84 

N.Y. 2d 519, 521 (1994); Schultz, supra. In this case, the significant contacts 

likely include Louis Mariani’s domicile (New Hampshire), the defendants’ 

domiciles [United Airlines (Illinois), and others] and the place of the tort (New 

York). 

A court must also determine whether the conflicting laws are intended to 

"regulate conduct" or to "allocate loss." Schultz, supra, at 198. When the 

conflicting rules involve the appropriate standards of conduct, or when the rules 

are intended to regulate conduct (such as the applicable standard of care), the 

conflict of laws issue is typically resolved by applying the law of the place of the 

tort. Indeed, New York courts have held that with laws regulating conduct, the 

place of the tort "will usually have a predominant, if not exclusive concern." 

Schultz, supra, at 198; Burnett, supra, at 61; Cooney v. Osgood Mach., 81 N.Y. 2d 

66, 72 (1973). Conversely, when the jurisdictions’ conflicting rules relate to 

"allocating losses" that result from admittedly tortious conduct, one of three rules 
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annunciated in Neumeier v. Kuehner, 31 N.Y. 2d 121 (1972) shall apply. Devore 

v. Pfizer, 58 A.D. 3d 138 (1st Dept. 2008). Such "loss allocating" rules include 

those limiting damages in wrongful death actions, vicarious liability rules, or 

immunities from suit. Schultz, supra, at 188; Gillenson v. Happiness, Inc., 14 

Misc. 3d 240 (2006). As such, it appears this "loss allocating" analysis would 

apply here. Under the complicated Neumeier test, 23  arguments exist to support the 

application of either New York or New Hampshire law to the circumstances of this 

case. 24  

This Court should recall that in the course of administering this Estate, Mr. 

Ransmeier has acted with an understanding that New Hampshire’s wrongful death 

23 In Neumeier, the Court set forth three rules to employ in determining the 
appropriate law to apply when the conflicting laws relate to loss allocation: (1) 
Where the parties share a common domicile, the law of the common domicile 
controls; (2) Where the parties are domiciled in different states, the situs of the tort 
is in a state in which a party is domiciled, and the law in that state favors the 
domiciliary, the law of the place of injury will apply; (3) Under the third Neumeier 
rule, where the parties are domiciled in different states with conflicting local laws, 
the sims of the tort typically applies unless "it can be shown that displacing that 
normally applicable rule will advance the relevant substantive law purposes 
without impairing the smooth working of the multi-state system or producing great 
uncertainty for litigants." Neumeier, supra, at 128, quoting Tooker v. Lopez, 24 
N.Y.2d 569, 585 (1969). 

24Judge Hellerstein has applied New York law to control the recovery of punitive 
damages as well as to the defendants’ duty and proximate cause in other September 
I I th  litigation cases. See In Re September 11th Litigation, 494 F.2d 232, 239-40 
(S.D.N.Y. 2007; In Re September 11th Litigation, 280 F.Supp. 2d 279, 289 
(S.D.N.Y. 2003). 

39 

Case: 11-175     Document: 339     Page: 47      03/08/2012      546660      80



statute, RSA 556:12 (II), and its more favorable (for Mrs. Mariani) provision for 

loss of consortium damages, will govern when the settlement proceeds are 

distributed under New Hampshire probate court supervision. If this Court rules 

otherwise, Mr. Ransmeier will of course advise the probate court of the ruling. In 

the end, however, Mr. Ransmeier submits that in the context of ruling on Mrs. 

Mariani’s intervention rights, the choice of law analysis is irrelevant, since neither 

state recognizes an independent loss of consortium claim for wrongful death. 

C. 	The 12/1/04 Agreement and March 22, 2005 Probate Court 
Order Preclude Any Independent Interest (2011 Briefing Order, 
Issue No. 4) 25 

Even if Mrs. Mariani could assert (under any governing law) an independent 

wrongful death consortium claim separate from the Estate’s claim, this claim was 

necessarily lost when Mrs. Mariani entered into the 12/1/04 agreement. She 

voluntarily agreed to dismiss her federal complaint, and further agreed to an 

independent administrator who would prosecute the Peters action instead. The 

probate court’s March 22, 2005 Order directed Ransmeier to dismiss the Mariani 

25This section provides further response to the 2011 Briefing Order Issue No. 4: 
"(4) Whether the December 2004 agreement between Lauren Peters and Ellen 
Mariani gave John C. Ransmeier the authority to settle Ellen Mariani’s 
independent loss of consortium claim"--ANSWER: It did not. As discussed 
above, and as a matter of either New York or New Hampshire law, no such 
independent claim exists. It is not the 12/1/04 agreement that precludes an 
individual claim--it is the non-existence of such a claim that precludes it. Further, 
Mr. Ransmeier could not have authority to settle any individual claim outside the 
Estate claim, and in fact the Release did not undertake to settle any such claim. 
See supra, at p.  14; App. at 25.15-17. 
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action, and dismissed Mrs. Mariani’s argument that she could pursue any asserted 

individual claims as a plaintiff. Mrs. Mariani failed to seek reconsideration of this 

Order. The probate court’s March 7, 2008 order further clarified that any claim for 

consortium damages must be made as part of the wrongful death claim. For this 

reason as well, Mrs. Mariani cannot satisfy the "interest" element required before 

intervention is allowed. 

2. 	Mrs. Mariani’s Motion to Intervene is Untimely 

The timeliness of a motion to intervene is subject to the district court’s 

discretion. In Re: Bank of New York Derivative Litigation, 320 F.3d 291, 300 (2d 

Cir. 2003). The trial court should consider "(1) how long the applicant had notice 

of the interest before it made the motion to intervene; (2) prejudice to existing 

parties resulting from any delay; (3) prejudice to the applicant if the motion is 

denied; and (4) any unusual circumstances militating for or, against a finding of 

timeliness." United States v. Pitney Bowes, Inc., supra, at 70. 

It has been over seven years since Mrs. Mariani entered the 12/1/04 

agreement, whereby she agreed to resign as administratrix of her husband’s Estate. 

The probate court’s March 22, 2005 order soundly dismissed any notion Mrs. 

Mariani could have reasonably held that she might be able to continue any claims 

of her own against the defendants. From that point forward, Mrs. Mariani was on 

notice that her sole recourse against the defendants was via the Peters litigation, an 
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action in which she agreed to cooperate with the Estate’s counsel to pursue. 

Instead of seeking intervention immediately thereafter, Mrs. Mariani waited until a 

settlement had been reached (over 2’/2 years) to file her October 31, 2007 (first) 

motion to intervene. Her second motion to intervene (from which the current 

appeal followed) was not filed until October 25, 2010. Under any definition, this 

type of delay can only be considered untimely. 

Mrs. Mariani would have this Court believe that her second motion to 

intervene was filed soon after learning of "new" conflict of interest grounds. 

However, a careful review of the record shows only continued, unjustified delay. 

Although Mrs. Mariani’s first motion to intervene did not raise Mr. Ransmeier’s 

alleged conflict of interest, she did address her "discovery" forming the basis of 

this alleged conflict of interest (that Mr. Ransmeier’s law firm had previously 

represented several of the aviation defendants) before this Court in her Opening 

Brief filed on October 27, 2008. See Appellant’s Opening Brief, pp.  10-11 (07-

5442). Mrs. Mariani did not seek a remand to expand the record on this point, 

although she certainly could have. Instead, after losing her first intervention 

appeal to this Court (2009 Summary Order), she caused yet additional delay, 

waiting until October 26, 2010 to file her second motion to intervene, based on the 

same conflict of interest allegedly discovered back in October 2008. Such an 

unreasonable delay should not be sanctioned. 
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Prejudice to the Estate should intervention be allowed would be substantial. 

Mrs. Mariani’s many efforts to de-rail this case have prevented the Estate and 

Lauren Peters from realizing the fruits of a long-negotiated settlement. Should 

Mrs. Mariani be allowed to intervene, the years of litigation and negotiations, and 

the successful settlement, will have been for naught. On the other hand, Mrs. 

Mariani is not prejudiced by the district court’s denial of intervention. As this 

Court and the probate court have both noted, Mrs. Mariani may further address her 

allegations of conflict of interest in the probate court. 

Because her motion to intervene was untimely, she fails to satisfy this 

element of Rule 24(a)(2), and this Court may uphold the trial court’s ruling 

denying intervention. 

3. 	Mrs. Mariani’s Interests are Being Adequately Represented 

As the court-appointed Administrator of the Mariani Estate, John Ransmeier 

owes a fiduciary duty to all estate beneficiaries, including Mrs. Mariani. The most 

important factor in determining the "adequacy of representation" under Rule 24(a) 

is how the interests of the absentee (here, Mrs. Mariani) compare with the interests 

of the present parties (the Mariani Estate). In situations where the existing party is 

charged by law with representing the interest of the absentee, representation will be 

presumed adequate unless special circumstances are shown. A typical example is 

when there is a formal representation by a fiduciary, such as an executor, 
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administrator, or trustee. See 7C C. Wright, A. Miller and M. Kane, Fed. Prac. 

Proc. Civ. § 1909 and n.14 (3d ed.). 

For example, in Jones v. Prince George’s County, Maryland, 348 F.3d 1014 

(D.C.C.A. 2003), the representative of the estate of a motorist who was shot and 

killed by police filed a wrongful death action in her fiduciary capacity on behalf of 

the motorist’s infant daughter. The court held that the estate representative plainly 

shared a congruity of interests with the motorist’s daughter and adequately 

represented her interests, notwithstanding that the daughter’s guardian may have 

disagreed with some of the strategic decisions made in handling the suit. 

Accordingly, the daughter was not entitled to intervene as of right, through her 

guardian, in the wrongful death action. See also Meyer Goldberg, Inc. ofLorain v. 

Goldberg, 717 F.2d 290, 293 (6th Cir. 1983), citing Wright & Miller; Bumgarner 

v. Ute Indian Tribe of Uintah & Ouray Reservation, 417 F.2d 1305 (10th Cir. 

1969) (Administratrix adequately represented beneficiaries of an estate); U.S. v. 

Brooks, 163 F.R.D. 601 (D.C. Or. 1995) (Contention that personal representatives 

would needlessly waste estate resources when litigating federal income tax dispute 

did not establish that estate beneficiary’s interest was inadequately represented 

and, thus, beneficiary was not entitled to intervene as a matter of law; personal 

representatives owed a fiduciary duty to the beneficiary); Peterson v. U.S., 41 

El 
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F.R.D. 131 (D.C. Minn. 1966) (Remaindermen were adequately represented by the 

executor of the estate in a tax-refund case and could not intervene of right). 

Here, because Mr. Ransmeier is the court-appointed Administrator for the 

Mariani Estate, and therefore owes a fiduciary duty to Mrs. Mariani, a beneficiary 

of the Estate, Mrs. Mariani is by definition adequately represented, and there are 

no special circumstances warranting deviation from this presumption. She cannot 

satisfy this required element of Rule 24(a). 

The mere allegation of a "conflict of interest" and related improprieties on 

behalf of Attorney Ransmeier does not change this analysis. 

B. The Trial Court Properly Ruled that Allegations of Administrator 
Misconduct did not Warrant Intervention�and Properly Deferred 
Such Claims to the New Hampshire Probate Court 

Mrs. Mariani argues that her second motion to intervene should have been 

granted due to information regarding the Administrator’s "undisclosed and 

unwaived loyalties to a settling party to whom he is ostensibly adverse," Brief at 

25; that the trial court could not properly ignore a "conceded conflict of interest" in 

approving the Estate settlement, Brief at 42-48; and that the existence of a conflict 

of interest, "as a matter of law" would eliminate any fiduciary’s authority to enter 

into third party settlements. Brief at 52. No authority is cited for the final 

proposition. 
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As a backdrop to this issue, it is important to note that Mrs. Mariani has 

routinely alleged dereliction of duty, conflict of interest, and other improprieties by 

the professionals, courts and even the mediator she has encountered since the 

events of September 2001. Her first intervention motion alleged that her first three 

lawyers failed to give her "loyal and effective counsel;" that her fourth lawyer 

committed malpractice in connection with the 12/1/04 agreement; and that Mr. 

Ransmeier breached his duty by failing to join her as co-plaintiff. App. at 7.1-8.17. 

Her opposition to the court-ordered mediation process that facilitated the 

settlement of the Peters litigation was based, in part, on her belief that the court-

appointed mediator, Attorney Sheila Birnbaum, herself had a conflict of interest 

due to her firm’s (Skadden Arps) representation of airlines, insurance and re-

insurance companies, App. at 38.40-41; her opposition to the 20% fee request of 

the Estate’s trial counsel (one of the issues now on appeal) is premised on 

allegations of conflicts by every trial lawyer involved in the representation of Mr. 

Ransmeier, as well as a wide variety of alleged failures in trial preparation. Supp. 

App. at 40; see also App. at 38.40-41. For whatever reason, Mrs. Mariani and 

counsel have also regularly made allegations of misconduct, discriminatory 

treatment, and bias by Judge Hellerstein and the staff of the trial court and this 

Court. 26  

26The recent motions on the Appendix now resolved by this Court included, for 
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Mrs. Mariani’s irrepressible need to impugn the integrity of the judicial 

process, and to assault the professional ethics and/or competence of her own 

lawyers, the courts, mediators and the trial lawyers who have been involved in this 

case specifically or 9/11 litigation more broadly, profoundly discredits the 

allegations she now asserts against Mr. Ransmeier. 

1. 	The Trial Court Properly Declined to Address Whether Mr. 
Ransmeier was Laboring Under a Conflict of Interest (2011 
Briefing Order, Issue No. 6) 

The trial court’s deference to the New Hampshire probate court system to 

resolve disputed allegations of ethical misconduct by a state court-appointed 

fiduciary was an appropriate exercise of discretion grounded in equitable 

considerations of comity. Kaufman v. Kaye, 466 F.3d 83, 88, n.1 (2d Cir. 2006). It 

also followed a series of rulings, starting in 2007, in which both the trial court and 

this Court had advised Mrs. Mariani that her remedy was not intervention in the 

Peters litigation, but a challenge in probate court to the 12/01/04 agreement and 

March 22, 2005 order terminating her claim to party status. 

example, Mr. Leichty’s August 20, 2011 Declaration (Document No. 254-2 in 
Case 11-175) alleging "improper, pejorative, prejudicial or biased" treatment in 
dealings with the Clerk for the Second Circuit; and his subsequent letter of August 
29, 2011, "forewarning" Judge Hellerstein that the trial court’s anticipated conduct 
would be done "in your personal capacity, knowing that you are not acting within 
the scope of your official mandate or duties, and that you will be causing injury to 
my client in so doing." (Letter attached as exhibit to Document No. 280 in Case 
No. 11-175.) 
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In its November 5, 2007 order, App. at 12. 1, the trial court ruled that Mrs. 

Mariani could not circumvent the 12/1/04 agreement (a stipulated order) that had 

terminated her status as a party in federal court litigation, and that was the basis for 

the trial court’s April 4, 2005 dismissal with prejudice of Mrs. Mariani’s federal 

court complaint. App. at 3.1. The April 4, 2005 order also established Mr. 

Ransmeier, as "the sole plaintiff." Id. No appeal was taken from this order. 

Because Mrs. Mariani’s intervention motion was a transparent effort to avoid the 

consequences of an agreement she had executed on advice of counsel as well as the 

probate court order that followed, the trial court appropriately ruled, on the 

authority of DuB oys v. Bomba, 199 F. Supp. 2d 166 (S.D.N.Y. 2002) and the 

Rooker-Feldman doctrine, that "(t)his Court does not sit to review decisions of the 

probate court." App. at 12.1-2. On appeal, this Court affirmed the denial of 

intervention and reinforced that Mrs. Mariani’s remedy was in probate court: "If 

Mariani would challenge the probate court agreement, she must do so in the 

Probate Court." 2009 Summary Order. 

The trial court’s decision not to address the substance of allegations of a 

conflict of interest that were rejected by the second beneficiary and her counsel, 

App. at 38.44 ("One of the baseless complaints (of Mrs. Mariani) is an allegation 

of conflict of interest on the part of the court-appointed administrator, Attorney 

Ransmeier"); and that were the subject of "comprehensive responses to Mrs. 
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Mariani’s allegations of negligence, dereliction of duty and various conflicts of 

interest. . .." filed in pending state court proceedings, App. at 38.41; was proper 

both as a further application of the Rooker-Feldman doctrine and under the 

Younger abstention doctrine. 

The so-called Rooker-Feldman doctrine precludes a federal court from 

modifying a state court’s order. It provides that lower federal courts simply do not 

have subject matter jurisdiction to review final judgments of state courts. See 

Rooker v. Fidelity Trust Company, 263 U.S. 413 (1923) and D. C. Court ofAppeals 

v. Feldman, 460 U.S. 462 (1983). It is a doctrine that goes to subject matter 

jurisdiction. Id. In 2005, the U.S. Supreme Court clarified the scope of this 

doctrine, explaining that it was confined to "cases brought by state-court losers 

complaining of injuries caused by state court judgments rendered before the district 

court proceedings commenced and inviting district court review and rejection of 

those judgments." Exxon-Mobil Corp. v. Saudi Basic Ind. US Corp., 544 U.S. 280, 

284 (2005). In Ho block v. Albany County Bd. of Elections, 424 F.3d 77 (2d Cir. 

2005), the Second Circuit noted that Exxon-Mobil "pared back the Rooker-

Feldman doctrine to its core." Id. at 85. This Second Circuit has interpreted the 

U.S. Supreme Court’s opinion to specify four requirements that must be met for 

Rooker-Feldman to apply: 

First, the federal court Plaintiff must have lost in the state court. 
Second, the Plaintiff must ’complain[t] of injuries caused by [a] state- 
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court judgment[.]’ Third, the plaintiff must ’invit[e] district court 
review and rejection of [that] judgment[].’ Fourth, the state-court 
judgment must have been ’rendered before the district court 
proceedings commenced’ - i.e., Rooker-Feldman has no application 
to federal court suits proceeding in parallel with ongoing state court 
litigation. 

Id. (alteration in original) (footnote omitted) (quoting Exxon-Mobil, 544 U.S. at 

284). See Morrison v. City of New York, 594 F.3d 109, 112 (2d Cir. 2010). 

Mrs. Mariani’s second motion to intervene, exactly like the first, constituted 

an effort to circumvent and modify the 12/1/04 agreement removing her as 

Administrator, Supp. App. at 2, para. 1; ordering the dismissal of her federal court 

complaint with prejudice, Id. at para. 4; and requiring her to "cooperate fully" with 

counsel for the Estate in pursuing the Peters litigation, Id. at para. 10. Intervention, 

if granted, would have overridden the 12/1/04 agreement and the subsequent 

March 22, 2005 probate court order which dismissed Mrs. Mariani’s argument that 

she could pursue any individual claim as a plaintiff, App. at 9.6 1, and would have 

given Mrs. Mariani party status that the probate court had removed. The trial 

court’s refusal to allow intervenor status, its refusal to address the allegations of 

conflict of interest, and its refusal to reject the 12/1/04 agreement and March 22, 

2005 probate court order, was an appropriate exercise under Rooker-Feldman. 

The trial court’s decision was also an appropriate exercise of the Younger 

abstention doctrine (Younger v. Harris, 401 U.S. 37 (1971)), an alternative basis 

for deference to the probate court argued by Mr. Ransmeier in opposing Mrs. 
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Mariani’s second motion to intervene. App. at 26.3. As applied by the Second 

Circuit, this "prudential limitation" on the exercise of federal court jurisdiction, 

Kaufman v. Kaye, 466 F.3d at 88, n. 1, is warranted when the court is being asked 

to rule on matters involving important state court interests (in this case, the 

oversight of court-appointed fiduciaries); when there are avenues available in state 

court for addressing the claims (here, the pending, now stayed, probate court 

action); and where, as here, the parties have already briefed the allegations in an 

on-going parallel state court proceeding. Liberty Mutual Insurance Co. v. Hurlbut, 

585 F.3d 639, 647 (2d Cir. 2009) (elements of Younger abstention doctrine). 

Finally, while not discussed in the trial court decision denying intervention 

and approving the settlement, Judge Hellerstein had before him extraordinary 

detail regarding Mrs. Mariani’s allegations in her "pro Se" motion and attachments 

drafted by her attorney, App at 27.1-30.1 and 31.1-129; additional materials 

submitted by her attorney in the Ransmeier Submission, App. at 38.61-67; input 

from the second beneficiary’s lawyer rejecting the conflict allegations and 

providing observations on the motivations of Mrs. Mariani and her lawyer, App. at 

38.43-47; and Mr. Ransmeier’s even-handed summary of the essence of the 

conflict allegations, App. at 38.38-4 1. Reviewed together, the trial court acted 
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Mariani’s second motion to intervene. App. at 26.3. As applied by the Second 

Circuit, this "prudential limitation" on the exercise of federal court jurisdiction, 

Kaufman v. Kaye, 466 F.3d at 88, n. 1, is warranted when the court is being asked 

to rule on matters involving important state court interests (in this case, the 

oversight of court-appointed fiduciaries); when there are avenues available in state 

court for addressing the claims (here, the pending, now stayed, probate court 

action); and where, as here, the parties have already briefed the allegations in an 

on-going parallel state court proceeding. Liberty Mutual Insurance Co. v. Hurlbut, 

585 F.3d 639 9  647 (2d Cir. 2009) (elements of Younger abstention doctrine). 

Finally, while not discussed in the trial court decision denying intervention 

and approving the settlement, Judge Hellerstein had before him extraordinary 

detail regarding Mrs. Mariani’s allegations in her "pro Se" motion and attachments 

drafted by her attorney, App at 27.1-30.1 and 31.1-129; additional materials 

submitted by her attorney in the Ransmeier Submission, App. at 38.61-67; input 

from the second beneficiary’s lawyer rejecting the conflict allegations and 

providing observations on the motivations of Mrs. Mariani and her lawyer, App. at 

38.43-47; and Mr. Ransmeier’s even-handed summary of the essence of the 

conflict allegations, App. at 38.38-41. Reviewed together, the trial court acted 
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appropriately in deferring to the probate court to resolve conflicting allegations 

involving important state interests fully-briefed in the probate court. 27  

2. 	Mrs. Mariani’s Allegations Based on "Unwaived" and 
"Conceded" Conflicts of Interest are Without Merit (includes 
2001 Briefing Order, Issue No. 3) 

While the trial court declined to address, and this Court did not ask the 

parties to brief, the issue whether Mr. Ransmeier operated under a conflict of 

interest that somehow impacted his performance as court-appointed fiduciary for 

this fundamentally-divided Estate, the persistent allegations of Mrs. Mariani and 

her lawyer require a response. 

The Alleged Conflict of Interest: Mr. Ransmeier’ s conflict is said to arise 

from his law firm’s representation of certain of the twenty-six defendants named in 

the Peters litigation, App. at 31.16-37, either before or during his time as 

27Mrs. Mariani appears to argue, without supporting legal authority or a citation to 
the record showing where the issue had been raised below, that the conflict 
allegations have somehow deprived Mr. Ransmeier of authority to bind the Estate 
in third party settlements. Brief, at 51-52. Mrs. Mariani did not make this 
argument below, and cannot raise it for the first time on appeal. In re Nortel 
Networks Corp. Securities Litigation, 539 F.3d 129, 132 (2d Cir. 2008); Medforms, 
Inc. v. Healthcare Management Solutions, Inc., 290 F.3d 98, 109 (2d Cir. 2002). 
More fundamentally, the argument is wrong. Kelley v. Peerless Insurance 
Company, 121 N.H. 253, 255 (198 1) (citing several New Hampshire cases in 
support of the general rules that letters of administration (under which Mr. 
Ransmeier serves) are valid until revoked even if obtained "irregularly or 
illegally," and that "the acts done by a court-appointed administrator prior to 
revocation of his appointment are valid and bind the estate, at least to the extent 
that third parties with whom the administrator has dealt would otherwise be 
prejudiced") (internal citations omitted). 
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Administrator. App. at 38.40-41. This issue was first identified after the case had 

settled, when Mr. Leichty asked Mr. Ransmeier to search his law firm’s client base 

to determine whether Peters defendants had ever been clients of the firm. Mr. 

Ransmeier provided the results of the search on January 15, 2008. App. at 26.15. 

They disclosed that (1) the firm had represented six of the named defendants in 

cases going back to 1981 that were unrelated to the Peters litigation; (2) these 

historic representations had been terminated, and the firm was representing none of 

the Peters defendants when Mr. Ransmeier became Administrator in December of 

2004; and (3) after his appointment--and unknown to Mr. Ransmeier at the time--

his firm had represented two airline defendants: 28  one case involving injuries 

caused by baggage on a conveyor belt in the Manchester airport and another 

involving airline delay that caused a plaintiff to miss a scheduled cruise. App. at 

38.40; 26.15. Mr. Ransmeier advised Mr. Leichty that "for better or worse, when I 

became administrator I did not plug the names of the Mariani Estate defendants 

into our firm conflict system." App. at 26.15.29  

28Mr. Ransmeier’s firm represented Delta and U.S. Airways -- neither of which 
were notoriously identified as parties in the Peters litigation. UAL was the primary 
defendant in the Peters litigation, as it was a UAL aircraft that was hijacked by 
terrorists. The flight that crashed in Pennsylvania was also a UAL aircraft. The 
remaining two flights downed in the 9/11 attack were American Airlines airplanes. 

29The actual dates of the cases discovered in the conflict run are set forth in Mrs. 
Mariani’s intervention motion, App. at 28.6. 
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This information--characterized variously as "unwaived," "unwaivable," 

"conceded," "admitted" and "concealed" conflicts of interest--has been used in the 

probate court in an effort to remove Mr. Ransmeier and return Mrs. Mariani to the 

position of administrator, App. at 29.14; to prejudice this Court against Mr. 

Ransmeier in the first appeal with information not in the appellate record, Mariani 

Brief at 10-11; to justify Mr. Leichty’ s pro hac vice admission after the first 

appeal, App. at 18.5; as a basis for Mrs. Mariani’s "pro Se" motion to intervene 

drafted by Mr. Leichty, App. at 27.1; and to oppose the Estate’s settlement in the 

Ransmeier Submission, App. at 38.37. Mr. Ransmeier himself summarized Mrs. 

Mariani’s allegations of conflict and negligence in the Ransmeier Submission. 

App. at 38.40-41. Mrs. Mariani’s allegations of conflict of interest fail on the 

merits for several reasons. 

First, the alleged "conflicts" are not, as represented by counsel, "conceded" 

or "admitted." To the contrary, comprehensive legal and factual objections have 

been filed in the probate court as part of the briefing of Mrs. Mariani’s removal 

motion. App. at 38.41. Counsel of course knows this. 

Second, Mr. Ransmeier has never been counsel to the Mariani Estate, nor 

has he represented the Estate in its wrongful death litigation. Rather, his roles 

under the 12/1/04 agreement, Supp. App. at 1, have always been those of fiduciary 

and, in the wrongful death litigation, the additional roles of client and plaintiff 
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represented by his own trial counsel. The conflict of interest rules that Mrs. 

Mariani seeks to apply do not govern an attorney acting in the roles of fiduciary or 

client. Rather, conflict of interest rules--regardless of the jurisdiction--have always 

been limited so as to govern the conduct of lawyers only when they are 

representing clients in an attorney-client relationship. 30  Mrs. Mariani’s allegations 

of "unwaivable" or "unwaived" conflicts, drawn from the waiver provisions of the 

conflict rules, and her assertion of conflicts through operation of law firm 

imputation rules, fail because Mr. Ransmeier has never acted as counsel for the 

Estate in this wrongful death litigation. 31  

30The careful tailoring of conflict of interest rules to lawyers serving in a 
representational capacity is reflected consistently in the ABA Model Rules of 
Professional Conduct, the New Hampshire Rules of Professional Conduct and New 
York’s Rules of Professional Conduct. See M.R.P.C. Rule 1.7 (concurrent 
conflicts arising when a lawyer "represents a client"); M.R.P.C. Rule 1.9 (conflicts 
arising from former client relationships when a lawyer subsequently "represents 
another person" in matter that is "substantially related" and that is materially 
adverse to the former client; and M.R.P.C. Rule 1.10 (imputation of conflicts when 
firm lawyers "represent a client." The Restatement (Third) of the Law Governing 
Lawyers, Section 121, comment (c) confirms this limitation: "The prohibition of 
conflicts of interest ordinarily restricts a lawyer’s activities only where those 
activities materially and adversely affect the lawyer’s ability to represent a client. . ." 

31 Fiduciaries must, obviously, avoid conflicts in the performance of their duties. 
However, even when lawyers, they do not acquire conflicts by "imputation," and 
the standards to which estate administrators are held are not those found in conflict 
of interest rules. Rather, the question is whether they "have handled estate assets 
with the degree of prudence and diligence that a man of ordinary judgment would 
bestow on his own affairs of like nature," whether they have exercised "prudence 
and diligence in the timely liquidation of assets," and whether they have exercised 
"common prudence, common skill and common caution in the performance of the 
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The trial court record also makes it clear that the alleged conflicts did not 

impact Mr. Ransmeier’s performance, and that the settlement was strong, in the 

interests of both beneficiaries, and must now be affirmed on appeal: 32 

The information regarding alleged conflicts was discovered 
after Mr. Ransmeier had settled the case. It had no impact on 
Mr. Ransmeier’s settlement posture. App. at 38.40. 

The settlement has been approved as "fair and reasonable" by 
the United States District Court judge who has presided over, 
and approved the settlement of, the remaining ninety, 9/11 
wrongful death actions. Special Appendix at 2.1. In making 
this decision, the trial court hadaccess to detailed explanations 
of the alleged conflicts from Mrs. Mariani and Mr. Ransmeier. 
App. at 38.37. The trial court’s assessment of the settlement on 
the merits was not impacted. 

The decision of the administrator to settle rather than to try the 
case was the same as that of every fiduciary overseeing 
wrongful death litigation stemming from the 9/11 attacks. No 
9/11 case has gone to trial. 

Mrs. Mariani offers no evidence of a quick settlement for low 
numbers in order to favor two defendants of 26 while 
sacrificing the interests of the Estate’s beneficiaries. The 
Mariani settlement was one of the last. 

fiduciary’s duty." In re Estate ofMcCool, 131 N.H. 340 9  346 (1988) (internal 
citations omitted). 

321n the 2011 Briefing Order, Issue No. 5, this Court has inquired: "Whether the 
settlement agreement that was approved by the district court in November 2010 
precludes Ellen Mariani from now asserting, or reasserting, an independent loss of 
consortium claim." The above sections respond, at least indirectly, to this query. 
Simply put, it is not the settlement agreement that precludes an independent loss of 
consortium claim--it is the lack of any cognizable, free-standing consortium claim. 
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The settlement was based on the advice of counsel working 
under contingency fees seeking the largest possible recovery. 

Attorney Donald Migliori of the firm of Motley Rice assumed a 
"primary" role for the Mariani Estate during settlement 
negotiations. App. at 20.46, 11.1. Mr. Migliori also served as 
one of plaintiff s liaison counsel in the litigation of 9/11 cases. 
Id. His firm was involved in over fifty separate settlements, 
App. at 20.47, necessarily giving him excellent insight into the 
settlement value of this case while advising Mr. Ransmeier. 

The settlement has always had the strong support of the Estate’s 
second beneficiary, Lauren Peters. App. at 38.44-47. 

. 	Ms. Peters’ attorney considers the conflict allegations against 
Mr. Ransmeier to be "baseless." Id. 

3. 	Mrs. Mariani’s Complaints Belong in the New Hampshire 
Probate Court 

Although Mrs. Mariani strenuously argues that she must be allowed to 

intervene in this action to protect her rights as a beneficiary, her remedy (if any) 

lies elsewhere. Mrs. Mariani’ s assertions of conflict of interest and breach of duty 

are now pending in her New Hampshire probate court removal petition. In its 

March 7, 2008 Order, the probate court even noted that Mrs. Mariani may raise 

these issues in that court. App. at 34.63. 

Indeed, New Hampshire state law allows a beneficiary to bring a "surcharge 

action" to seek a "penalty for failure to exercise common prudence, common skill 

and common caution in the performance of the fiduciary’s duty and [a surcharge] 

is imposed to compensate beneficiaries for loss caused by a fiduciary’s want of due 
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care." In Re Estate ofMcCool, 131 N.H. at 346, citing In Re Estate of Dobson, 

417 A.2d 138, 142 (Pa. 1980) (quotation omitted). A conflict of interest or breach 

of duty claim may be addressed by the probate court. 33  

C. Trial Court Properly Approved the Settlement, Including the Award of 
Attorneys’ Fees and Expenses 

Should this Court determine that Mrs. Mariani is entitled intervenor status, 

and should this Court address Mrs. Mariani’s many challenges to the settlement 

terms and procedures, this Court should nonetheless sustain the trial court’s orders, 

and approve the settlement. The following section addresses Mrs. Mariani’s 

settlement complaints. 

In all of Mrs. Mariani’s 18,000-word brief, nowhere has she devoted a single 

word to challenging the amount of the settlement of $3,760,000. While apparently 

satisfied with such a strong settlement, she chooses instead to attack the attorneys’ 

fees representing the labors that achieved this appealing settlement. She attacks 

this fee on two principal grounds: (a) the district court lacked jurisdiction to grant 

the fee, and (b) the fee is too large because counsel " ...did not prepare for trial and 

33Mrs. Mariani spends a significant amount of time arguing that Mr. Ransmeier 
could have and should have made numerous arguments during settlement 
discussions in this case�he should have argued that (a) an independent loss of 
consortium claim exists, (b) there is no damages cap on any such claim, (b) this is 
a unique case with a unique plaintiff, (c) ATSSSA is unconstitutional, (d) Mrs. 
Mariani is a sympathetic witness that might have compelled a large jury verdict. 
See Brief at 37-40. These complaints are not relevant to the issues in this appeal, 
and are asserted on pure speculation as to what might have been articulated by Mr. 
Ransmeier’s counsel during settlement talks. 
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indeed never intended to go to trial..." and had an assortment of alleged conflicts 

of interest. 

1. 	The Trial Court had Jurisdiction to Grant the Fee Award 

Federal courts have the inherent power to inquire into fee arrangements 

between the attorneys and parties before them. Lewis v. City of New York, 689 

F.Supp.2d 417,436 (E.D.N.Y. 2010) (and cases cited therein). Here, in passing 

the ATSSSA legislation, Congress specifically "...evidenced an intention to have 

all of these cases handled in a uniform and consistent fashion." In Re September 

11 Litigation, 567 F.Supp.2d 611, 619-620 (S.D.N.Y. 2008), citing 147 Cong. Rec. 

S9589-01, S9592 (Sept. 21, 2001). Judge Hellerstein, acting upon this concern 

expressed by Congress, established a procedure for the approval of both the 

amounts of the settlements and also the amounts of attorneys’ fees so that "...the 

amounts awarded [would] be logical and not arbitrary.... "  In Re September 11 

Litigation, 567 F.Supp.2d at 6 19-620. This process, similar to the approval process 

utilized in class action suits and common fund cases, was applied in this case and 

in each one of the other 90 settled cases. Id. at 621; see In Re High Sulfur Content 

Gasoline Products Liability Litigation, 517 F.3d 220, 227-228 (5th Cir. 2008) 

(setting forth court’s duty to review attorneys’ fees in class actions and in common 

fund cases). 
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2. 	The Trial Court had Supplementary and Ancillary Jurisdiction 
over Attorneys’ Fees in this Case Irrespective of a Pending Appeal 
from the Order Approving Settlement and Denying Intervention 

The trial court had jurisdiction to adjudicate and award attorneys’ fees and 

costs pursuant to 28 U.S.C. § 1367(a), the supplemental jurisdiction statute. This 

statute provides (in relevant part): 

� in any civil action of which the district courts have original 
jurisdiction, the district courts shall have supplemental jurisdiction 
over all other claims that are so related to claims in the action within 
such original jurisdiction that they form part of the same case or 
controversy under Article III of the United States Constitution. Such 
supplemental jurisdiction shall include claims that involve the joinder 
or intervention of additional parties. 

An award of attorneys’ fees and costs is just the sort of claim that is " ...so 

related to claims in the action within such original jurisdiction that they form part 

of the same case or controversy." 28 U.S.C. § 1367(a). 34  Once again, the cases 

cited by Mrs. Mariani undercut her own position and support the affirmation of the 

trial court’s rulings. As noted in Achtman v. Kirby, McInerney & Squire, LLP, 464 

F.3d 328, 336 (2d Cir. 2006) (Brief at 61): 

With the codification of much of common law ancillary jurisdiction 
into § 1367, we repeated in Alderman v. Pan Am World Airways, 169 
F.3d 99 (2d Cir. 1999), that fee disputes still remained proper subjects 

34The test therefore is not whether the court’s adjudication of attorneys’ fees would 
� affect’ the order appealed from" (Brief at 56), but rather whether the 

adjudication of attorneys’ fees is so related to the underlying claim as to be part of 
the original claim or controversy. Courts have found an award of attorneys’ fees 
and costs to be ancillary, as here, to the underlying claim (citations in text, supra). 
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of derivative jurisdiction. We now simply treat it under a new rubric: 
supplemental jurisdiction. 

Id.; see In Re Austrian and German Bank Holocaust Litigation, 317 F.3d 91, 96-98 

(2d Cir. 2003) (district court retains ancillary jurisdiction to adjudicate attorneys’ 

fees even after dismissal of case; "This Court has indicated that motions for costs 

or attorney ’sfees are ’independent proceeding[s] supplemental to the original 

proceeding and not a request for a modification of the original decree." (italics 

and brackets in original)). As in Alderman, the trial court is familiar with the 

Peters litigation and the legal issues raised therein, as well as the work performed 

by the various attorneys. Alderman, 169 F.3d at 102 (2d Cir. 1999). The exercise 

of ancillary jurisdiction is therefore not only permitted but is consonant with the 

needs of judicial economy. 

Having obtained ancillary (supplemental) jurisdiction over the matter of 

attorneys’ fees and costs in this case, the trial court did not then lose that 

jurisdiction when Mrs. Mariani filed her appeal of the trial court’s November 15, 

2010 Order allowing the settlement and denying her motion to intervene. 

"[N]otwithstanding a pending appeal, a district court retains residual jurisdiction 

over collateral matters, including claims for attorneys’ fees." Tancredi v. 

Metropolitan Life Insurance Company, 378 F.3d 220, 225 (2d Cir. 2004) (Brief at 

56); McKissick v. Yuen, 618 F.3d 1177, 1196-1197 (10th Cir. 2010); Kusay v. 

United States, 62 F.3d 192, 194 (7th Cir. 1995); Thomas v. Capital Security 
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Services, Inc., 812 F.2d 984, 987 (5th Cir. 1987)35 . The United States Supreme 

Court has found that it is " ...indisputable that a claim for attorney’s fees is not part 

of the merits of the action to which the fees pertain." Budinich v. Becton 

Dickinson and Company, 486 U.S. 196, 200 (1988). 

3. 	Mrs. Mariani’s Argument that the Trial Court has no Jurisdiction 
to Allocate Assets Belonging to a Probate Estate is Without Merit 

Congress indicated that pursuant to ATSSSA all matters pertaining to the 

prosecution and settlement of September 1 1th  cases would be within the exclusive 

jurisdiction of the district court. In Re September 11 Litigation, 567 F.Supp.2d at 

619-621. This would avoid any inconsistent treatment of litigants with respect to 

the amounts of settlement and attorneys’ fees. Id. Not only does the trial court 

have jurisdiction over attorneys’ fees in this, and all other September 1 1th  cases, it 

has exclusive jurisdiction. The Peters litigation is not a probate court case. Acts of 

Congress give the trial court federal power to insure that the size of the awards are 

within a fixed amount of insurance and to set the attorneys’ fees. Id. For this 

351ndeed, even dismissal of the underlying case does not remove the trial court’s 
ancillary jurisdiction over an award of attorneys’ fees and costs: 

It is well established that a federal court may consider collateral issues 
after an action is no longer pending. For example, district courts may 
award costs after an action is dismissed for want of 
jurisdiction. . .Thus, even ’years after the entry of a judgment on the 
merits’ a federal court could consider an award of counsel fees. 

In Re Austrian and German Bank Holocaust Litigation, 317 F.3d at 98 (italics in 
original); Tancredi, 378 F.3d at 225. 
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reason alone, Mrs. Mariani’s string citation of probate statutes relating to 

distribution of estate assets once in the Estate is unpersuasive and non-applicable. 

Once Congress has asserted federal jurisdiction over these matters for the purpose 

of setting awards and fees the probate court simply lacks any jurisdiction over 

these federally-determined amounts as a simple matter of federalism. 

Additionally, contrary to Mrs. Mariani’s contention, the attorneys’ fees and 

costs awarded here are not even assets of the Estate. The only assets returning to 

New Hampshire as part of the Estate are the net settlement funds, after fees, 

setoffs, and costs. Mrs. Mariani attempts to buttress her claim that the attorneys’ 

fees here are an Estate asset subject to the approval of the New Hampshire probate 

court by citing New Hampshire Probate Court Rule 88, which states that "...fees 

and expenses of Fiduciaries and Attorneys shall be subject to the approval of the 

Court." Brief at 58. Rule 88 is patently inapplicable here. Instead, this rule 

applies to the determination of fees in probate court matters, and cannot be read to 

require probate court approval of fees in a case governed exclusively by federal 

legislation. 

4. 	Mrs. Mariani Had Notice of the Filing of the Motion For 
Compromise Order and Had an Opportunity to Comment 

Mrs. Mariani makes much of the "fact" that she did not receive any formal 

"notice" of the filing of the Motion for Compromise Order with the trial court, 

claiming that this deprived her of any "lawful way to file comments on her own." 
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Brief at 54. Her argument is fatally flawed. As set forth above, she did have 

notice that the filing of the Motion for Compromise Order was imminent, she did 

have an opportunity to submit and in fact did submit her comments to the trial 

court objecting to the settlement. See Section III, C and D supra; App. at 50.6; 

Supp. App. at 49-49. Mrs. Mariani was not denied a "right" to notice or to 

comment on jurisdictional issues. Her comments were appropriately considered 

and squarely rejected by the trial court. 

5. 	Contrary to Mrs. Mariani’s Assertions, Attorney Capace 
Represents the Mariani Estate 

Incredibly, to further object to the attorneys’ fees allocated by the trial court, 

Mrs. Mariani claims that Mr. Capace has "...never appeared in Hellerstein’s court 

as counsel for Ransmeier.. ." Brief at 53. Mrs. Mariani bases this allegation on the 

truncated notation made in the docket entries referring to "Notice of Motion by 

Lauren E. Peters, Lauren E. Peters for Charles R. Capace, Anton R. Reinert to 

appear pro hac vice... "  and the next entry allowing this motion. App. at 1.6. She 

presumes that the motion was made on behalf of Ms. Peters alone, and not on 

behalf of the Estate of Louis Mariani, the Estate for which Ms. Peters was putative 

administratrix and the plaintiff in the complaint captioned in the docket. App. at 

2.1. However, a full and fair review of the docket entries shows that Mr. Capace 

did indeed file his appearance on behalf of Ms. Peters as administratrix of the 

estate, and not only in her individual capacity. 
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The 12/1/04 agreement and probate court order provided for the appointment 

of a neutral administrator for the Estate of Louis Mariani, who would pursue the 

lawsuit brought by Lauren Peters. That administrator was to continue to employ 

Mr. Capace and Mr. Reinert as counsel to the Estate in the Peters litigation. App. 

at 9.37-41. Ms. Peters was removed from the suit and replaced entirely by Mr. 

Ransmeier as administrator and sole plaintiff--all with Mrs. Mariani’s full 

knowledge and approval and with able, but different, counsel representing her at 

the time. App. at 3.1; 9.37-41. Since that time, Attorney Capace has represented 

only one plaintiff before the trial court--Mr. Ransmeier as administrator of the 

Estate. The appearance he filed earlier on behalf of the Estate administrator 

applies equally to Mr. Ransmeier. Mr. Capace has continued to act as counsel for 

the Estate through multiple court appearances and has signed multiple pleadings 

that have been filed in and accepted by the trial court. App. at 19.102; 26.1-13. 

6. 	Attorney Capace’s Work Justifies the Fee in this Case 

Without any factual support whatsoever, Mrs. Mariani claims "Capace did 

not prepare for trial and indeed never intended to go to trial." Brief at 62. As in 

most cases, Mr. Capace pursued a dual process: preparation for litigation and the 

pursuit of settlement. In this case, where there were multiple parties and some of 

the information sought through discovery was claimed by the Transportation 

Security Administration to be of a sensitive nature, discovery was carefully 
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regulated by the trial court and access to depositions was limited. E.g., In Re 

September 11 Litigation, 236 F.R.D. 164 (S.D.N.Y. 2006). Mr. Capace was 

involved in following and monitoring the progress of discovery and the trial 

court’s various rulings as relevant to this case. At the same time, Mr. Capace 

participated heavily in the settlement process established by Judge Hellerstein and 

by the parties, preparing and presenting settlement materials at the multiple 

meetings that were held as well as mediation sessions conducted in New York by 

the court-appointed mediator, Shelia Birnbaum, Esq. After five years of work, in 

the late summer/early autumn of 2007 the plaintiff and defendants reached a 

settlement. 36  At that point, Mr. Capace did not have to prepare for trial, but 

equally at this point he had to prepare for the onslaught of Mrs. Mariani, her 

counsel, and four years of unremitting litigation ending in this appeal--all 

justifying the 20% fee award. 

7. 	Attorney Capace did not have Any Conflict of Interest 

After the trial court dismissed Ms. Peters as a plaintiff in its April 4, 2005 

order, and Mr. Ransmeier, as Administrator, became the sole plaintiff in the Peters 

36To the extent that Mrs. Mariani might argue, as she has done in the past, that the 
ATSSSA cap on total recoveries should have been challenged by Mr. Capace as 
unconstitutional, it should be noted that no plaintiff of the more than 90 litigated 
cases made such a challenge and the likely reason is the lack of merit of such an 
attack. Making such specious arguments would not have advanced the plaintiff’s 
cause in this case any more than arguing that an independent consortium claim for 
wrongful death exists under New Hampshire or New York law. 
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litigation, App. at 3. 1, Mr. Capace did not continue to represent Ms. Peters--she 

was no longer a plaintiff, and Mr. Capace was retained only to represent the 

plaintiff Estate in this matter, as evidenced by the 12/1/04 agreement. App. at 

Similarly, Mrs. Mariani’s claim that Mr. Migliori37  of the Motley, Rice firm 

has a conflict of interest lacks any factual basis. In her unsworn "Summary of 

known objections of Ellen Mariani" and "Comments by Ellen Mariani on motion 

re: fees," Mrs. Mariani claims that Mary Schiavo, who formerly represented Mrs. 

Mariani when employed by Baum, Hedlund, Aristei and Goldman, P.C. and is now 

working at Motley, Rice, has a lien on the case. App. at 38.66, 50.15. However, 

Mrs. Mariani admits in her "Comments" that she has been informed by Mr. 

Ransmeier that the Baum, Hedlund lien has long since been discharged. She just 

chooses not to believe this information. App. at 38.66, 50.15. Mrs. Mariani’s 

mistaken belief cannot create a conflict where none exists. What is more, even if 

there had been a lien on the case, this would not have created a conflict of interest. 

Ms. Schiavo was not involved in the prosecution or settlement of this case in any 

way, and works out of a different office than Mr. Migliori. 

37Donald Migliori, Esq. assisted the plaintiff with settlement negotiations in this 
case. 
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VI. CONCLUSION 

For these reasons, Appellee John Ransmeier respectfully requests that this 

Court (a) affirm the trial court’s March 1, 2010 denial of Bruce Leichty’ s motion to 

appear pro hac vice, (b) affirm the trial court’s November 15, 2010 order which, 

among other things, approved Mr. Ransmeier’ s settlement as fair and reasonable 

and denied Mrs. Mariani’ s motion to intervene, (c) affirm the trial court’s 

December 12, 2010 order denying Mrs. Mariani’ s motion to reconsider, (d) affirm 

the trial court’s January 26, 2011 order approving the allocation of attorneys’ fees, 

set-off and the general release, and (e) affirm the trial court’s February 8, 2011 

order denying Mrs. Mariani’s motion to reconsider the January 26, 2011 order. 

VII. STATEMENT REGARDING ORAL ARGUMENT 

John Ransmeier respectfully requests that his counsel be allowed fifteen 

minutes for oral argument. 

VIII. CERTIFICATE OF COMPLIANCE WITH RULE 32(a) 

This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because this brief contains 17,742 words, excluding the parts of the 

brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii), and complies with this Court’s 

Order of February 21, 2012 (Docket No. 326) allowing Mr. Ransmeier to file an 

opening brief not to exceed 18,000 words. 
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This brief complies with the typeface requirements of Fed. R. App. P. 32 

(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this brief 
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point, Times New Roman style. 
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