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In September 2009 this Court denied the intervention appeal of Ellen Mariani 

given its establishment of safeguards ensuring that Mariani had a voice with respect 

to her claim for her husband's wrongful death. There is now a record showing that 

Plaintiff-Appellee Ransmeier was representing both sides in his litigation without 

disclosure during his pre-settlement probate administration, and that the lower court 

("DC") simply ignored evidence submitted by Mariani per those safeguards. 

Because a new basis for intervention now exists and because Mariani waived no 

rights in the controlling agreement of 12/1/2004 where only a "neutral" 

administrator could handle her claims, the Court should remand with directions to 

permit intervention, and set aside the tainted settlement. 

I. REPLY TO RANSMEIER ARGUMENT 

A. There Is No Basis for Regarding the Claim of Mariani 
For Loss of Consortium and Society As Extinguished 

Ransmeier argues primarily that he must prevail because widow Mariani is 

"relitigating" issues already decided, and that any "independent" claim for loss of 

consortium and society (and related losses) pled on her behalf has already been 

extinguished by this Court in its 2009 decision ("9109 Decision"), Joint Appendix 

("JAM) 3 1.64 [Ransmeier Brief (hereinafter abbreviated RB), pp. 26-42]. Mariani 
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agrees that if extinguishment of her claim for loss of society1 is the law of the 

case, she has a higher hurdle to clear in order to win this appeal.' However, she 

has already demonstrated that her remedy on all her claims remains intact, even 

though she was not permitted to intervene thereon as a result of her earlier motion 

grounded in fewer facts. 

Ransmeier's argument depends on his fallacious construction of certain 

orders. He also conflates two different remedies (RB 26), based on two types of 

claims pled in the governing complaint: a claim for wrongful death which the 

decedent himself has (and now his estate as represented by Ransmeier), and a 

survivor's claim for loss of society (and related losses) which belongs to decedent's 

widow, JA 2.10, custody of which was separately conferred on him. Ransmeier 

concedes that both claims were pled. 

Neither the 12/1/2004 agreement Mariani entered into, nor the 3/22/2005 

Mariani uses the term "loss of society" in this appeal rather than the term 
YOSS of consortium," as a reminder that her claim of loss was actually pled as 
a claim for multiple losses and not just consortium (which is sometimes apt to 
be misconstrued too narrowly). JA 2.10. 

As Ransmeier himself has noted, "law of the case" is not inexorably 
applied by appellate courts to their own prior orders (RB 23-24). However, 
even if this Court were to rule that its prior order is expansive enough to cover 
any future motion for intervention, Mariani has satisfied the "cogent or 
compelling" standard: availability of new evidence (here Ransmeier's divided 
loyalties) and/or prevention of manifest injustice. Doe v. NYC Dept. of Soc. 
Svcs 709 F.2d 789 (2d Cir. 1983). - 9  
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order of the New Hampshire Probate Court ("PC"), are by themselves dispositive 

of whether she continues to have a claim for loss of society. It is enough that 

neither on their faces bars a loss-of-society claim. Ransmeier continues to try to 

exploit the obvious fact that Mariani ceded administration of all her claims (as both 

personal representative and as widow) in the 12/1/2004 agreement, but this Court 

has no basis for finding that Mariani's conveyance was either absolute or 

unconditional, and certainly the possibility of her prospective intervention was 

never explicitly precluded. (A promise to "cooperate" cannot be read as a 

forfeiture.) Ransmeier himself understood that he was a custodian of both claims, 

JA 9.68-9.70. A court should be very wary of finding an "implied" waiver of 

rights as to a claim of such significance. 

Moreover, when Ransmeier complains in a footnote (RB 25, note 16) that 

Mariani has focused exclusively on the 3/22/05 order and has ignored the "March 

7,2008 order plainly stating that any loss of consortium claim is merely an element 

of the wrongful death action," what Ransmeier fails to tell this Court is that the 

relevant provision of the 2008 order, JA 43:29, was reversed by the New 

Hampshire Supreme Court ("NHSC"), which stated, "[Ilt would thus be 

premature ... to rule upon the applicability [I of New Hampshire law to the ... loss of 

consortium claim within the wrongful death action .... Accordingly, we vacate the 

probate court's ruling that the administrator can settle the loss of consortium claim." 

3 
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JA 3 1.120. This NHSC statement falls short of proving what Ransmeier wants it 

to prove. It is one thing for probate and supreme courts to acknowledge a loss of 

consortium claim "within" an action, and another thing to say that the widow's 

claim for her losses is an "element" of a wrongful death action, which the NHSC 

declined to do because it could not determine applicable law. Ransmeier admits 

in his brief (RB 25) that the PC specifically referred to New Hampshire RSA 

556: 12 when using the term "element." This omission by Ransmeier is misleading 

at best and utterly dishonest at worst! 

Neither this Court nor the DC have stated that it was not possible for a 

widow to recover, under ATSSSA, for the loss of her husband's society. 

Ransmeier has cited to no authority for the proposition that ATSSSA would not 

provide a remedy for both types of claims. Although Congress provided in 

ATSSSA that victims all had to sue in one court with resort first to state law for 

determining their damages, Congress deferred the question of which state's law 

would apply, and it also provided that state law would yield where inconsistent 

with federal law. Ransmeier has nowhere proved that federal common law or even 

Ransmeier did discuss the NHSC ruling in an earlier footnote, RB 8, but 
even there he misleads the Court by stating that the NHSC did not vacate the 
PC ruling "on the merits," but instead to allow a determination of what law 
would apply. The determination in 2008 that a claim for loss of consortium is 
an "element" of a wrongful death claim was inextricably tied to its assumption-- 
reversed on appeal--that New Hampshire law applied. 
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the remedial purposes of ATSSSA itself would not support a recovery of damages 

on a widow's claim.4 Moreover, although Ransmeier has essentially invited this 

Court to establish applicable law (RB 40), that is not within the purview of this 

Court as a court of review, which extends instead to how the DC handled motions 

when applicable law was undetermined. 

For Mariani's loss of society claim to have been precluded prior to settlement 

negotiations, there would have had to have been partial summary judgment on 

Paragraph 53 of the Complaint, JA 2.10; there was none. Ransmeier appears 

oblivious to how far he has strayed from his fiduciary duty when he states that, 

even if the claim for loss of society was pled, he was justified in ignoring it since 

"no such claim is recognized under controlling law" (RB 28, note 18; RB 36, note 

///// 

///// 

///// 

///// 

Ransmeier's statement (RB 37) that "New York substantive and choice of 
law provisions apply" is entirely too facile. New York law is the law of first 
resort, but even substantive law of the relevant forum determined by application 
of choice of law principles would yield if its provisions were inconsistent with 
or preempted by federal law; and Ransmeier could have so argued. 
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22). He repudiates his own complaint.' Nor did the DC issue a preclusive ruling 

as to a Paragraph 53 recovery in any of its orders denying interventions6 

Ransmeier instead argues that this Court in its 9/09 Decision made it 

impossible for Mariani to assert her widow's claim, but he fails to point to any 

Ransmeier should have realized that even if there had been a question as 
to whether Mariani had a valuable "free-standing" claim, for example under 
federal common law or the most expansive reading possible of RSA 507:8-1, 
his duty was to assert that the pleading governed and to exploit all the 
possibilities thereunder. Ransmeier makes similar mistakes when he now insists 
that Mariani gave up her claim on 12/1/2004 (RB 40, contrast with JA 9.69), 
or when he continues to inssit that RSA 556:12(11) would have to control 
Mariani's claim rather than 507:8-a. RB 31 et seq. Even though the latter 
point is tangential to begin with, since no court has ruled that New Hampshire 
law would apply and this Court is not in a position to say that Ransmeier was 
justified in presuming that New Hampshire law represented the most favorable 
of all possible authority available to Mariani, Ransmeier apparently fails to 
appreciate that even if New Hampshire law had been the most favorable law 
possible, it would have been incumbent on him as a fiduciary to argue the most 
advantageous construction of New Hampshire law possible, rather than the most 
cramped. Ransmeier is in fact wrong about the potential reach of RSA 507:8-a 
for reasons that cannot be briefed here because of word limitations, but the real 
point is that there was still indeterminacy for purposes of settling. He makes 
the same mistake when he disclaims (RB 58, note 33) any relevancy to other 
issues raised by Mariani such as a possible challenge to the constitutionality of 
ATSSSA or whether Mariani would make a sympathetic trial witness or 
whether there are issues deserving of discovery relating to the possibility of 
electronic commandeering of United Flight 175 and the other hijacked airlines 
on 9/11, all of which would reasonably have had the effect of adding settlement 
value in hotly contested litigation. 

Ransmeier would like this Court to make a finding from the DC's 
overreaching dicta in its order denying Mariani's counsel admission to the 
district court, JA 21.1, but of course that order is itself on appeal for precisely 
that reason as well as other reasons. JA 46.2. 
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dispositive language.? That this Court identified Mariani as one of the 

"beneficiaries" of the Mariani Estate when referring to preservation of rights for 

loss of consortium does not prove, as Ransmeier claims (RB 3 9 ,  that this Court 

concluded that Mariani could recover damages for such losses only "as" a 

beneficiary; in any event the expansive terms of Para. 53 speak for themselves. 

What this Court in fact did in its 9/09 Decision was uphold denial of a 

motion to intervene without prejudice, on limited facts. Even if this Court had 

ruled in its 9/09 Decision as to the exclusivity of administrator prerogatives on the 

facts before it, those facts did not include facts now known, showing an inability 

of the administrator to be impartial. One of the express preconditions of the 

12/1/2004 agreement was that the appointed administrator be "neutral." SA 02. 

Ransmeier also omits all mention of the instruction of this Court that Mariani had 

to be included in some fashion in any proposed settlement in the DC; one should 

not assume that this Court was making an empty gesture. JA 20.7 et seq. 

Ransmeier, like Judge Hellerstein before him, sets up the straw man that "if 

Mariani would challenge the probate court agreement, she must do so in probate 

court" (RB 25), but Mariani has never attempted to challenge a PC ruling in federal 

It appears that he instead wants to draw a conclusion from this Court's 
silence, RB 31 lines 4-5, but of course no such conclusion is possible as a 
matter of law. 
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court, or asked for "review" of the 12/1/04 agreement8 nor does she require it; 

instead Mariani accepts that she is governed by the agreement and all PC rulings 

as modified by the NHSC. However, the twin propositions that she does not have 

a remedy for any noncompliance with the agreement apart from "challenging" it, 

or that it cannot be construed accurately by a federal court, are far different issues. 

The 12/1/04 agreement does not bar intervention for cause in the agreed 

'lsuccessorl' action, the Peters action, and there must be a presumption that the 

parties would have included that term expressly if it was bargained for. Moreover, 

as repeatedly pointed out, the dismissal of Mariani's "own" complaint with 

prejudice means nothing except that it was an administrative prerequisite for the 

supposedly neutral Ransmeier to proceed in the successor action filed by 

stepdaughter Peters (which preserved the same claims made by Mariani). 

It goes without saying, therefore, that if Mariani is not asking for federal 

court review of a PC judgment, the Rooker-Feldman doctrine cannot apply. 

Similarly without merit is Ransmeier's argument for application of the Younger 

abstention doctrine on grounds that this Court is being asked to rule on matters 

involving important state court interests. Contrary to Ransmeier's assertion (RB 

Ransmeier also repeats the canard that Mariani argued ineffective 
assistance of counsel regarding the 12/1/04 agreement in her first appeal (RB 
5), but Ransmeier mistakes "background" for "argument. " 
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52), the PC removal motion (not yet fully briefed) involves no material conflicting 

allegations of fact; and in any case no state court interests are involved there that 

the PC has not already voluntarily subordinated, JA 29.61. Moreover, even if the 

Younger - test were applied, Ransmeier has not met his burden of showing that 

Mariani has a comparable avenue for addressing the significant financial harm that 

she is exposed to if Ransmeier is allowed to dispose of her property interests 

without her consent. Liberty Mutual Ins. Co. v. Hurlbut, 585 F.3d 639, 647 

(2d Cir. 2009). This Court has no way of knowing whether surcharging against a 

putative professional's fee of even several hundred thousand dollars would make 

up for the losses that Mariani would suffer if a mis-allocated $3.75 million 

settlement were approved--the siphoning off of funds to both an undeserving 

attorney (Charles Capace) and to United--even apart from any question as to 

whether the settlement amount of $3.75 million is fair and reasonable or whether 

it properly accounts for her loss of society claim. 

Once this Court recognizes that Mariani did not forfeit her claim for loss of 

society, and that Ransmeier had no right to assume any such thing in the context 

of settlement negotiations, most of Ransmeier's other arguments wither away, 

because those arguments are based on that single false presupposition. 
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B. A Federal Court Does Not Lose Power to Permit 
Intervention Even Where Other Remedies May Exist 

Another significant fiction relied on by Ransmeier is the idea that since a PC 

has the responsibility for addressing misconduct of a probate administrator, and 

since there is a motion to remove Ransmeier pending in the PC (since July 2009 

in this instance, JA 29.14), Judge Hellerstein simply had no power to allow Mariani 

to intervene based on Ransmeier's conflict of interest. Again, this reflects 

confusion about different remedies that may rely in part on the same facts. Not 

only would upholding the fiction of the DC's lack of jurisdiction work manifest 

injustice on the facts here, it is simply not the law. No one is asking the federal 

court to do what the PC alone has the power to do. See Jones v. Prince George's 

County, Mawland, 348 F.3d 1014 (D.C. Cir. 2003) (involving rejected bid for 

intervention in federal court wrongful death action, with court concluding in that 

case--unlike here--that interests of minor child and personal representative were 

"perfectly congruent "). 

Nor does Kaufman v. Kaye, 466 F.3d 83, 88 (2d Cir. 2006), support the 

slightly different proposition that the DC "could" in the exercise of discretion 

abstain from considering the merits of intervention. For one thing, the Kaufman 

v. Kaye court noted that the plaintiff in that case had a "timely" remedy in state 

court, which is something that is not present here. There can be no discretion to 
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ignore the manifest injustice that will be created by dumping a decision into the lap 

of a court that has no ability to provide an adequate remedy. 

This Court has sufficient facts before it to readily vacate Judge Hellerstein's 

order denying intervention, without taking any position whatsoever on removal or 

discipline of Ransmeier, based on nothing more than the fact that Mariani proved 

her entitlement to intervention under F.R.C.P. 24(a), namely that she has an 

"interest relating to the property ... that is the subject of the action, and is so situated 

that disposing of the action may as a practical matter impair or impede the 

movant's ability to protect its interest," based on her showing that the existing party 

otherwise charged with protecting her interest, Ransmeier, has not protected and 

cannot be expected to adequately protect her interest. 

1. The Probate Court Itself Deferred Acting on 
Removal Grounds Pending a Federal Court Ruling 

Although its stance might not be dispositive as a matter of law to the extent 

the PC itself acted erroneously (Mariani believes it did), it is worth noting that the 

PC itself apparently believes that the federal court has power to act on the facts that 

Mariani has asserted about Ransmeier's conflict of interest. Mariani asked the PC 

to allow her to prove her case to remove Ransmeier, but the PC ruled in March 

I//// 
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2010 that it would not do so, using as its rationale that Mariani had approached the 

federal court about the same facts. JA 29.60. 

It would be particularly unjust if a widow claiming divided loyalties of an 

administrator litigant toward the estate of her deceased husband would not only be 

stymied for years without being able to get a determination on the adnlinistrator's 

removal (even to do discovery on the extent of his betrayal), but then also be told 

that she is absolutely barred from even attempting to join the administrator to 

protect herself in the very litigation where the dual loyalties were going to cause 

her imminent and irreparable harm--just because she had already pled them in a 

separate motion to remove him. 

While this Court might justifiably say that it is not responsible for any error 

of the PC blocking her from a timely remedy, this Court should not turn a blind 

eye toward the unjust effect of an affirmance of Judge Hellerstein's ruling, 

particularly where there is no precedent compelling such a result. It is not too late 

for Mariani to be recognized as an intervenor and for Ransmeier and his adversaries 

to have to recognize her full party status in any settlement reached (and if no 

settlement can be reached, in the process of setting the case for trial). 

2. Ransmeier Acknowledged Representing Adverse Parties 

Ransmeier also protests that he has never admitted having a conflict of 

12 
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interest; however, he is simply trying to capitalize on the fact that the term "conflict 

of interest" is commonly used both as a legal conclusion and as a factual 

description. While no court has yet determined that Ransmeier has a conflict of 

interest in serving as administrator for the Mariani Estate--and while it is not even 

necessary for this Court to use that term in recognizing Mariani's right of 

interventiong--the facts speak for themselves. And they speak despite Ransmeier's 

first-line defense consisting of "ad hominem attack" on Mariani and her counsel 

(RB 46). 

As a threshold matter, Ransmeier would deceive this Court by misstating 

both the allegation against him and the facts presented to the DC. First he claims 

that his conflict is "said to arise" only from his firm's representation of "certain of 

the 26 defendants named in the Peters litigation ...." (RB 52). As this Court can 

plainly see, however, Mariani's claim was not so limited: she recognized that 

Ransmeier has a conflict if he represented anv of the defendants in the coordinated 

The main new fact shown to the DC in the second intervention motion 
was Ransmeier's divided loyalty. However, this Court can also now see for 
itself why Ransmeier's protection of Mariani's interest was inadequate, to the 
point of repudiation, in many other respects as well. F.R.C.P.(a) requires an 
order granting intervention even when such inadequate protection "may" impede 
the prospective intervenor's ability to protect her interest. Ransmeier asserts 
(RB 43) that his representation should be "presumed" adequate unless "special 
circumstancestl are shown, but he offers no citation for that proposition, and to 
the extent it is true, Mariani has shown such circumstances here. 
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911 1 litigation (because the defense interests were all coordinated under 21 MC 97), 

and also that he had a conflict of interest since his law firm represented at least 

AIG and Zurich American Insurance Company out of multiple insurers involved in 

the 9/11 litigation, whose representative signed of the Settlement Agreement. JA 

34.5, 38.64, 25.13. Ransmeier's protests, therefore, that he represented only Delta 

and U.S. Airways who were not "notoriously" identified as parties in his litigation, 

ring considerably hollow (RE3 53). 

But second, the contentions that he now makes to this Court are at odds with 

the facts before the DC. The DC was obligated to assume the truth of the 

submission of Mariani, JA 38.61 et seq, which was not rebutted by Ransmeier, JA 

passim. When Ransmeier says in his brief that he has lodged "comprehensive" 

objections to Mariani's charges, RE3 54, he cannot cite to anything in the record to 

prove that, but only to his own self-serving letter referring to PC pleadings. JA 

38.4 1. Ransmeier now states that his firm had "terminated" his representation of 

United Airlines by the time that he accepted his assignment of administrator in this 

case (RE3 53), but he cites to nowhere in the record where that contention was 

made, and he did not make that statement in the one document cited. (His only 

reference is to JA 26.15.) Mariani's own references to his statements, e.g. at JA 

38.62 et seq. are merely to the fact that certain United litigation cases were "closed" 

prior to his acceptance of Estate representation. 

14 
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Ransmeier also misstates the facts when (RB 54) he states that he has "never 

been counsel to the Mariani Estate ....'I He has in fact been counsel to the Mariani 

Estate before the PC, consistently appearing on his own behalf before he retained 

Peter Beeson to represent his personal interests and not the Estate's interests. JA 

31.113, 31.127, 29.54. 

Ransmeier's self-serving argument must also be evaluated in the context of 

his astounding admission that he never checked for conflicts prior to accepting the 

role of administrator. For the purpose of determining whether Mariani had a 

property interest in the litigation against United Airlines (or AIG or Zurich 

American) that could be harmed by Ransmeier's dual loyalty, whether present or 

past, any court primarily concerned with either the adequacy of Mariani's protection 

or the integrity of the process had sufficient information. Indeed this Court should 

assume that the DC itself would have recognized the conflicts, had the DC only not 

committed the a priori error of assuming that Mariani was simply engaged in what 

the DC called a "rehash" of her earlier motion to intervene. JA 32.2. 

Finally, the mere fact that Mariani mentioned at one place in her brief filed 

in her first appeal--without having been able to submit any facts to support the 

claim because Ransmeier had concealed them--that Ransmeier had an unwaivable 

conflict of interest during his administration (RB 7, 10, 54), does not mean she 

waived the prospective opportunity to submit evidence of that fact and to move for 

15 
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a remedy based thereon; and could not possibly form the basis for a ruling of "res 

judicata" as to those facts under any possible authority.10 Ransmeier admits the 

facts were not in the record for the first appeal. RE3 54. Nor can Ransmeier be 

taken seriously when he suggests (RE3 42) that Mariani had to ask for a remand of 

her prior appeal in order to preserve this claim, especially since she knew at all 

times during the pendency of her appeal (JA 28.1 1-28.12) that trials for 911 1 

claimants were still available. 

C. Other Claims of Ransmeier 

Mariani is prevented from briefing all the points raised by the Opposition of 

Ransmeier because of the ruling of this Court that she is confined to 7,000 words 

in this Brief, notwithstanding the fact that she has two briefs to respond to, one of 

lo Ransmeier also states that undersigned counsel made the same statement 
in his bid to get admitted pro hac vice (RB lo), but what Ransmeier fails to 
mention is that undersigned counsel expressly cautioned the DC at the time that 
the conflict would be the subject of a prospective motion and the DC should 
refrain from ruling on it until fully briefed--a caution which the DC then 
ignored. JA 18.5. This is but one of many numerous examples of Ransmeier 
playing fast and loose with the facts and setting up straw men: Ransmeier says 
at two different points that Mariani argued that the existence of a conflict of 
interest would eliminate authority of a fiduciary to enter into "third party 
settlements" (RB 45, 52 note 27) and accuses her of not citing any authority for 
that and not making the argument below, but all Mariani actually said was that 
as a matter of law a conflict would undermine the fiduciary's authority. Mariani 
Brief 52. And she did make the same point in all material aspects below. JA 
28.19 et seq., 29.55. 
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them oversized per this Court's authorization, and notwithstanding the fact that after 

she filed her opening brief, with no allowance being made to her, a panel of this 

Court took the extraordinary step of allowing Ransmeier to supplement the record 

(not just an Appendix) without even allowing Mariani to file an opposition, thereby 

irrevocably changing certain facts on which part of Mariani's appeal was based. 

These rulings materially prejudice Mariani and Mariani can only make summary 

statements of her remaining arguments in reply to Ransmeier. 

--This Court has no basis for ruling that Mariani's intervention motion was 

untimely. The DC did not rule that the motion was untimely, and indeed only 

months earlier had specifically stated that it had not ruled out a trial of the action, 

JA 31.4 (thereby also giving the lie to its September 2007 order "closing" the 

case). Ransmeier's attempts to argue new facts to this Court without citation to the 

record (RB 41, 43, 66)' including such baseless statements as "years of litigation 

and negotiations ... will have been for naught," should be soundly rejected." 

Moreover, Ransmeier contends that he "settled" the case in 2007, RB 4, yet he 

never got around to moving for court approval until 201 0, RB 12, meaning that any 

timeliness problem is his, and not Mariani's. Ransmeier is deceiving the Court 

l 1  Ransmeier's brief is littered with such attempts. See, e.g., note 26 (RB 
47) where Ransmeier tries to introduce part of a letter written post-appeal as 
part of an ad hominem attack on undersigned counsel. 
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when he states without any citation to the record or explanation (RB 4) that 

litigation pursued by Mariani "prevented the Estate" from securing a final [I order 

approving the settlement." 

--Ransmeier asserts that he was permitted to file a "sealed motion" for 

approval of a contingency fee and for a release because it was part of the "agreed- 

upon procedures for all 911 1 cases," with no support whatsoever for this statement 

at the pages of the Joint Appendix to which he cites (JA 20.46-48) other than the 

self-serving letter contention of his own counsel (Motley Rice). This Court's act 

of allowing the Record to be expanded by documents not filed or docketed at the 

time of appeal does not excuse the .marked deviations and irregularities that 

characterized Judge Hellerstein's handling of the matter. 

--Mariani accepts that New York would not allow a loss of society claim and 

that New Hampshire does. But that is irrelevant to her appeal. Ransmeier now 

explains his hostility to Mariani by saying he was locked into a value established 

under New Hampshire law (which is not even accurate itself, since there is no 

controlling precedent even in New   amp shire'^). But if Mariani could have made 

l2 The dictum of this Court found in the 9/09 Decision to the effect that 
New Hampshire law "appears" to provide that an administrator can pursue a 
loss of consortium claim as part of a wrongful death action is neither decisive 
nor it is a holding nor is it dispositive of New Hampshire law, since this point 
was not fully briefed in the prior appeal; much less is it relevant to what 
Ransmeier could have and should have argued concerning the non-existence of 
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an argument from the indeterminacy of applicable law to maximize the value of her 

loss of society claim, so could her administrator. Any good litigator would have. 

Ransmeier has dug his own grave on this point, by defending his failure to 

use the indeterminacy of law to the advantage of the person to whom he owed a 

fiduciary duty. 

--Mariani did not just show "faulty" trial preparation by Ransmeier and 

Capace (RB 18); she showed that they had no ability or intention to try the case. 

JA 50.11 et seq. Ransmeier argues that Capace appeared for Lauren Peters when 

she was administrator of the Estate, but that is also false: Capace's appearance was 

filed only when she was identified as "putative personal representative" in a 

complaint filed by attorney Lawrence Vogelman. JA 2.2 et seq., 50.12 et seq. 

--Even if this Court determines that it will not direct the DC to consider 

Mariani's claim for intervention, the Court should still exercise jurisdiction to 

vacate the settlement reached. The reason is that she was effectively given standing 

to object by this Court in at the hearing preceding its 9/09 Decision. Ransmeier's 

arguments in support of the settlement (that his conflicts did not impact his 

performance, and that the settlement "was strong" and "in the interests of both 

beneficiaries," RE3 56) were all disputed and are themselves findings on appeal. His 

a cap when New Hampshire judges are not involved [New Hampshire judges 
only are constrained by N.H. Rev. Stat. 556: 12(II)]. 
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statement to the effect that Donald Migliori's involvement in "over fifty separate 

settlements" should be heavily weighted deserves no credit whatsoever, since 

Migliori at no time appeared as an expert witness in the DC and Mariani never had 

opportunity to cross-examine him, and since Migliori's own egregious conflict has 

been documented. JA 50.1 5. 

--Regarding the legal question of whether ATSSSA conferred authority on 

Judge Hellerstein to award attorney fees, the Court should be aware that none of 

the authorities cited by Ransmeier on "fee disputes" are pertinent, because Mariani 

is not talking about jurisdiction over fee disputes, but simply fee agreements. Nor 

is there any precedent for Hellerstein's assertion of jurisdiction notwithstanding 

Ransmeier's citation to In re High Sulfur Content Gasoline Products Liability 

Litigation, 517 F.3d 220, 227-28 (5th Cir. 2008) (pointing out that fees should be 

reviewed in class action cases and "common fund" cases where "common fund" is 

a term of art for another type of fund). Nothing in ATSSSA allowed the DC to get 

involved in what would ordinarily be a subject either of contract or probate court 

supervision. One cannot infer from any Congressional interest in consistency, and 

certainly not from Judge Hellerstein's own published opinion, In re September 11 

Litigation, - 567 F.Supp.2d 61 9, 621 (S.D.N.Y. 2008) (where jurisdiction was not 

challenged) that an interest in consistency of victim awards confers jurisdiction over 

attorney fees. Ransmeier's heated protest that the PC has no jurisdiction to allocate 
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an award to the administrator's counsel despite the plain language of New 

Hampshire Rule 88 (RB 63) (and in the absence of any citation to authority) is 

strangely at odds with his insistence almost everywhere else in his brief that the 

federal court ought to defer to state court interests, suggesting that he has no 

principled position on the subject at all, but even more than that, Ransmeier has 

taken this position through his counsel even though he knows that it is incorrect. 

One of the firms representing Ransmeier in this appeal represented a party in a 

published decision establishing that a New Hampshire estate's expenses of recovery 

for wrongful death, allocated after expenses of probate administration, include 

attorney's fees incurred in obtaining the recovery. Gelinas v. Sterling Ind. Corp., 

1994 N.H. 102 (1 994). 

11. REPLY TO UNITED ARGUMENT 

Like its counterpart Ransmeier, the other appellee herein (now calling itself 

"United Airlines, Inc. and United Continental Holdings, Inc. f/Ma UAL 

Corporation" without having sought leave to appear in a new form or a caption 

change)') (hereinafter "United"), relies on half-truths and misdirection in a failed 

The Rule 26.1 statement of United (see United Brief, unpaginated page 
preceding Table of Contents) is also defective in that the statement either 
confirming or denying more than 10 per cent ownership of a corporate party has 
been made on the knowledge only of United Air Lines, Inc. and not of UAL or 
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attempt to refute Mariani's arguments, starting with a mischaracterization of the 

basis for Mariani's objection to the settlement to which United is a party. United 

also engages in the kind of malicious canard that it supposedly abhors, by accusing 

Mariani [United Brief ("UB") 61 of simply wanting to continue litigating 

indefinitely--never mind how illogical that would be for Mariani--while at the same 

time expecting her to accept a settlement that is repugnant to her simply because 

her co-beneficiary needs the money, UB 2, 614; but presumably this Court can see 

both the integrity in Mariani's position as well as the cogency of her argument. 

A. Adequacy of Settlement is Irrelevant Where Not All Parties Settled 

United's main point is that a district court's judgment about the adequacy of 

a settlement can rarely be overturned; however, this misses the key point at the 

threshold. Mariani has asserted not that the settlement should be overturned 

because it is "inadequate," but instead that no settlement can be made without her 

because she deserves to be recognized as an intervening real party in interest. The 

///// 

the new alleged successor United Continental Holdings, Inc. 

l4 United contends at p. 2 of its brief that "parties to the litigation" will 
suffer "varying degrees of harm" unless approval of the settlement is upheld, 
but there is nothing in the Record on Appeal to support that brazen conclusion. 
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distinction is a critical one--she is not merely a disgruntled class member who 

thinks her dollars are insufficient. 

United overlooks the fact that there are two different determinations 

contained in the 1 111 5/20 1 1 order, JA 32.1, on appeal. The first determination that 

Judge Hellerstein had to make was whether Ellen Mariani deserved to intervene, 

and only then (if intervention was denied) was he free to approve a settlement. It 

necessarily follows that since Judge Hellerstein erred on the first question, 

regarding the propriety of intervention, his order approving a settlement without 

participation of the intervenor simply collapses from its own lack of foundation-- 

regardless of any question of adequacy. 

United falsifies (at page 5 of its Brief) Mariani's stated purpose in citing to 

the case of In re Agent Orange Product Liability Litigation, 8 18 F.2d 21 6 (2d Cir. 

1987). Mariani used dicta from that case to underline what this Court well knows: 

that there can be issues involving conflicts of interest in a settlement context that 

cannot be disposed of by merely referring to the apparent adequacy of the 

settlement. In Agent Orange, the issue was certain attorney fee arrangements; here 

the issue is the propriety of intervention sought prior to (chronologically and 

logically) settlement approval. Far from being faulted for having failed to create 
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a record from which inadequacy could be determined", therefore, Mariani must 

be credited for her prudent recognition that she was still at a stage preliminary to 

any discussion of adequacy.16 

If there is any "failure in the record," it is the failure of the record to state 

facts supporting settlement at the amount of $3.75 million with no apparent 

recognition for Mariani's claim for loss of society, or the failure of the record to 

support the skewed allocation to attorney Capace, or the absurd proposition of 

United (echoing Ransmeier) that the PC "provides an adequate forum" to address 

any challenge to the conduct of United's co-appellee (also United's attorney) John 

l5 United repeatedly voices a totally unwarranted expectation that Mariani 
have made a "showing" of inadequacy. UB 5, 1 1 ( "there is no basis in the 
record to establish that ... any District Judge would have found the amount and 
terms of this settlement to be inadequate" [I and no showing was ever made [I 
that there was a substantial economic loss" resulting from the murder of Mr. 
Mariani). Mariani of course never had any party status or opportunity to make 
a record on adequacy of the litigation that produced a $3.75 settlement, or on 
what comparable plaintiffs could have expected to obtain in a case of this 
magnitude, or her own losses whether economic or otherwise, and indeed she 
has accused Ransmeier of dereliction in not better advocating for the extent of 
her losses, so it would be particularly perverse to uphold a ruling based on 
supposed factual gaps in the record. 

l6 There is another recent decision out of the Southern District of New 
York that suggests that district courts are weary of setting low bars for approval 
of settlements when important interests are implicated. SEC v. Citigroup Global 
Markets, Inc., 201 1 WL 5903733 (S.D.N.Y. 2012) (court refused to approve 
settlement of public concern stating that it would not be a "mere handmaiden to 
a settlement privately negotiated on the basis of unknown facts"). 
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Ransmeier. In any case, it is elementary that in order for a settlement to be 

approved by a court it must be agreed to by all the parties, and United has failed 

to comprehend that a settlement however significant naturally cannot be upheld 

where the DC failed to require or permit participation of a party whose interests 

were inadequately protected. 

B. The Impropriety of a $25K Setoff Does Not 
Depend on Whether Mariani Denied Receiving $25K 

United has engaged in similarly grotesque contortions to try to argue that 

Judge Hellerstein could approve a settlement allowing United to subtract $25,000 

from money it owed to the Mariani probate estate because of the alleged earlier 

receipt by Ellen Mariani of a like amount, without the trial court having any 

evidence of whether that money was paid to her as an individual or to her in a 

representative capacity, or pursuant to what terms. 

Along the way, United wants to flip the burden of proof onto Mariani to 

somehow require her to disavow receipt of $25,000, but that argument is hollow. 

Mariani's whole point was that, even assuming arguendo that United paid her 

$25,000 at some point, that does not create mutuality of debt when United later 

becomes liable to a unaccountable probate administrator for some amount in excess 

of $25,000. Even the fact that the probate administrator was charged with 
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protecting the widow's interest in damages for loss of society (a fact which United 

wants to capitalize on and which Ransmeier wants to deny) does not create 

mutuality of debt between United and a named plaintiff who is some entity other 

than the recipient of the payment. 

United also asserts that $25,000 was received by the widow Mariani as "an 

advance payment [presumably meaning a refundable advance]. . .in the event that she 

subsequently chose to institute litigation" (UB 4), but there is nothing in the record 

supporting that statement, and the closest thing to "evidence" on that point falls far 

short of establishing those terms. SA 18. The Court also must not credit United's 

protestations to the effect that "this is the way it has been always been done" (UB 

4) because there is also nothing in the Record to support that proposition. United 

dares refer to docket entries in In re September [sic1 Litigation (UB 16)' but those 

docketed materials are nowhere to be found in the Record on Appeal in this 

///// 

///// 

/I/// 

////I 

///I/ 

///// 
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appeal,17 nor were they used in the lower court to justify approval of offsets, 

indeed if they were the profiles of the parties was no doubt different. 

Both Ransmeier and United in their inimitable self-serving way also wants 

the Court to accept the proposition that somehow only the "net" settlement funds 

rather than the gross settlement hnds  became property of the probate estate when 

the settlement was made, UB 15, note 8, but there is likewise no support for this 

proposition (and United does not even attempt to say that "that is the way it was 

always done" on this point--instead it makes a reference to the Ransmeier Brief, 

which is similarly devoid of support). The proposition that a probate court 

supervises allocation of all fimds to which a probate administrator becomes entitled 

l7 This is but one statement of fact that United has offered that is totally 
without foundation in the record, and the Court should decline to credit any of 
these assertions. See, e.g., UB 12, where the claim is made that a "publicly 
available [I Report of Special Master" would help establish the "fairness" of this 
particular settlement. United also appparently wants the reviewing court to 
believe based on nothing more than its own word that "the District Judge in 
question.. .has extensive knowledge of the parties involved in this case [and] of 
all the other cases brought by all the other 911 1 claimants [and] has never 
'rubber stamped' any settlement," but those statements are specifically disputed 
by Mariani, who could never tell the Court anything about her losses and 
damages; indeed Mariani asserts that the DC has in fact rubber-stamped all 911 1 
settlements in its zeal to avoid trials, and apparently the only published case in 
which the court failed to approve an agreement of the parties had to do with 
attorney's fees--which the court cut--not victim award. See In re September 11 
Litigation, 567 F. Supp. 2d 61 1 
no 911 1 case was ever tried, it 
"extensive knowledge" of any 
ultimately settled. 

(S . D . N. Y. 2008). Since United concedes that 
is hard to conceive how the DC would have 
other case let alone all of them that were 
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is so foundational as to not even require citation. Of course there is nothing in 

ATSSSA which either requires or permits a different outcome. 

This is indeed the pne and only place where it is necessary to apply the 

clamorous reminder that Ransmeier would otherwise insist on, that a federal court 

must defer to the province of the state court judge. The state court probate judge 

cannot of course control who a federal court joins in a federal action, but indeed 

the state court judge can and must control who gets paid out of proceeds due the 

probate estate and how much, and no amount of arrogation of power on the part 

of a federal judge whether founded in perceived privileges or need for consistency 

attaching to the administration of coordinated wrongful death litigation or not, will 

suffice to change that. 

111. CONCLUSION 

This Court should reverse and remand all appealed orders, allowing Mariani 

to intervene, or alternatively, a hearing. 
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