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RULE 26.1 STATEMENT OF 
DEFENDANTS-APPELLEES UNITED AIR LINES, INC. AND UNITED 

CONTINENTAL HOLDINGS, INC. (f/kia UAL CORPORATION) 

Defendants-Appellees United Air Lines, Inc. and United Continental 

Holdings, Inc. (f/k/a UAL Corporation) certify that United Continental Holdings, 

Inc. is the parent of United Air Lines, Inc., and that there is no parent of United 

Continental Holdings, Inc. To United Air Lines, Inc. 's knowledge and based on 

securities law disclosures, no single fund or entity owns more than 5% of United 

Continental Holdings, Inc.' s common stock absent beneficial ownership attribution 

rules. 
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PRELIMINARY STATEMENT 

This brief, submitted on behalf of the Defendants-Appellees, United Air 

Lines, Inc., and United Continental Holdings, Inc. (f/k/a UAL Corporation) 

(hereinafter, "United"), is intended to supplement the brief of the Plaintiff-

Appellee, John Ransmeier, Administrator of the Estate of Louis Neil Mariani, 

deceased, (hereinafter "Mr. Ransmeier"). United defers to certain arguments and 

statements set forth therein. l United does believe, however, that it is appropriate 

for it to address the basic issue raised in this appeal, i.e. should the settlement be 

overturned. 

The brief of the non-party appellant, Ellen Mariani, ("Ms. Mariani") 

identifies 19 different issues. (Mariani Br. 4-8). The myriad arguments asserted 

therein are all raised in support of one fundamental purpose, vacating the 

settlement of the last September 11 passenger claim so that this litigation can 

continue. The settlement at issue was the product of years of litigation and 

negotiations that included numerous attorneys that represented the interests of the 

Louis Mariani estate (SA 15, 24)2 and its beneficiaries. The settlement process 

1 Specifically, the District Court's proper denial of intervention, proper approval of the 
settlement, and proper deference to the New Hampshire Probate Court. (See generally, 
Ransmeier Br. 21-58). 

2 "(A~" followed by a numeral refers to pages in the Joint Appendix. "(SA~" followed by a 
numeral refers to pages in the Supplemental Appendix. 
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also included a neutral court-appointed mediator (SA 24) who had previously been 

involved in the settlement of numerous other September II claims. Ultimately, the 

settlement was approved by the District Judge who presided over all other civil 

claims arising out of the tragic events of September 11. 

The underlying premise for Ms. Mariani's argument that the settlement 

should be vacated is that the Administrator had a potential conflict that was not 

adequately disclosed. However, her appeal is not confined to that issue but replete 

with accusations of inappropriate conduct by numerous others and even the District 

Court Judge, Judge Hellerstein. If Ms. Mariani succeeds on this appeal, the course 

of this litigation will begin to take on Dickensian characteristics and the 

beneficiary and all the parties who seek to bring this litigation to closure will suffer 

varying degrees of harm. Most acutely, the other estate beneficiary, Lauren Peters, 

the daughter of the decedent, and her family, whom the record demonstrates to be 

in real need of these settlement funds, will be denied the substantial benefits that 

settlement will bring. (A 38.43-38.60). Instead, that beneficiary, who has been 

deprived of the settlement proceeds for years, will be forced to sit on the sidelines 

while the non-party appellant, Ms. Mariani, pursues a wide range of litigation 

strategies. If past history is any indicator, appellant's tactics will most likely 

feature personal attacks on the integrity and good faith of the litigants, attorneys 

and judges who do not agree with Ms. Mariani's claims and accusations. See, e.g., 

2 
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(A 31.77-31.78, 38.40-41)(SA 40-44, 47-48)(Mariani Br. 9, 46, 70, 72) and 

(Ransmeier Br. 46-47). 

Because so many of the issues raised in this appeal pertain to New 

Hampshire probate and estate matters to which United was not a party, United will 

defer to the attorneys representing the Administrator and the Estate as to the 

potential conflict of interest and various other matters dealing with New 

Hampshire law and the Estate litigation pending in that jurisdiction. United will 

focus its brief on the $25,000 advance that was provided to Ms. Mariani shortly 

after these tragic attacks took place and more importantly, on her failure to make 

any showing whatsoever that the settlement that was agreed to by the parties and 

approved by the District Court was either unfair or incompatible with governing 

law. 

ISSUES PRESENTED 

1. Should the District Court's approval of the settlement be subject to 

vacatur on potential conflict grounds when there is no showing of actual harm and 

when any potential harm is subject to remediation in another forum? 

2. Should the District Court's approval of a $25,000.00 credit for an 

advance payment made to Mrs. Mariani be vacated when there is no dispute that 

Mrs. Mariani received said advance and no party disputes the validity of the credit? 

3 
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STATEMENT OF FACTS 

United adopts the Statement of Facts contained in the Brief of Plaintiff

Appellee Ransmeier and supplements same with facts relevant to the $25,000 

advance payment issue. 

Ms. Mariani challenges the portion of the District Court's Compromise 

Order authorizing a $25,000 credit for an advance payment made to Ms. Mariani 

from the total settlement amount. (A47.2)(Mariani Br. 63-65) However, nowhere 

in Ms. Mariani's brief, or the Record below, does she deny that she received that 

sum in the aftermath of September 11, as an advance payment on behalf of United 

in the event that she subsequently chose to institute litigation. There also is 

nothing in the Record which disputes the validity of a credit for this advance. 

All parties acknowledged and agreed to the reduction of settlement funds 

payable in light of the advance previously paid to Ms. Mariani, and Judge 

Hellerstein approved this credit in the exact same manner that he did with respect 

to other September 11 wrongful death settlements where advance payments had 

been made. The deduction of the advance from the total settlement amount was 

reflected in the Confidential Stipulation of Settlement (A 25.6) which was signed 

4 
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and agreed to by counsel for the parties, as well as in the Confidential Release to 

be executed by the Administrator of the Mariani Estate. (A 25.15).3 

SUMMARY OF ARGUMENT 

Ms. Mariani never has disputed that she received a $25,000 advance but she 

nonetheless argues that the law requires that there should be no setoff for her 

acceptance of these funds. Similarly, and much more important to the overall 

appeal, Ms. Mariani has never made any showing as to why the settlement at issue 

was less than what any other similarly situated person would consider fair and 

reasonable. Where, as here, the fairness and reasonableness of a settlement is 

acknowledged and agreed to by numerous attorneys, and approved by a judge that 

has presided over all the other passenger and property claims arising out of this 

tragic event, there must be a clear showing of inadequacy in order for the 

settlement to be vacated. 

Ms. Mariani's attorney's citation to Second Circuit case law that purportedly 

establishes that the mere allegation of a conflict warrants the vacatur of a judicially 

3 Due to confidentiality provisions with respect to the settlement, the settlement documents 
contained in the Joint Appendix were filed in the District Court with all references to the amount 
of the settlement and the amount of the advance redacted. However, when they were agreed to 
by the parties, they were unredacted and clearly showed that the balance of settlement funds to 
be paid, are less than the total settlement amount due to the fact that Ms. Mariani had previously 
been paid $25,000 on behalf of United. 

5 
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approved settlement is simply wrong. There is a long line of case law in this 

Circuit, including the case law cited by Ms. Mariani's attorney, which specifically 

holds that in order to vacate a judicially approved settlement, a clear showing of 

inadequacy must be made. Indeed, even a cursory reading of the case law relied on 

by Ms. Mariani establishes that this rule holds fast even when there is a finding of 

an actual conflict as opposed to just an allegation of a potential conflict as there is 

here. 

Ms. Mariani makes no attempt to establish that the settlement approved by 

Judge Hellerstein was either unfair or unreasonable. Nor, has she ever denied that 

she received a $25,000 advance. Instead, her actions in both the District Court and 

in this Court are focused only on finding some way to cause this litigation to 

continue, irrespective of the fact that all the parties agreed to, and Judge Hellerstein 

approved, a settlement that will bring this more than decade old case to conclusion 

and allow the other beneficiary and her family to finally be able to receive the 

substantial benefits that settlement will bring. The record in the case at bar 

contains no basis in law or equity to grant this appeal or vacate the settlement that 

is the focal point of same. 

6 
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STANDARD OF REVIEW 

This Court's review of the District Court's Orders approving the settlement 

amount and the terms of the settlement agreement, is for abuse of discretion. 

World Trade Center Properties LLC, et al., v. Certain Underwriters at Lloyds, et 

al., 650 F.3d 145, 151 (2d Cir. 2011). 

ARGUMENT 

I. 

IN ORDER TO VACATE A SETTLEMENT 
APPROVED BY A DISTRICT COURT JUDGE, IT 

MUST BE CLEARLY SHOWN THAT THE 
SETTLEMENT WAS INADEQUATE AND THE 

JUDGE ABUSED HIS DISCRETION BY 
APPROVING SAME. 

Ms. Mariani's attorney argues that the settlement approved by Judge 

Hellerstein should be vacated simply because a potential conflict of interest has 

been alleged with respect to the Administrator of the Estate appointed by the New 

Hampshire Probate Court. In advancing this argument, Ms. Mariani has made no 

showing that the amount or terms of this settlement were inadequate or 

unreasonable under the circumstances of this case. Ms. Mariani instead argues that 

this Court's prior holding in the Agent Orange litigation supports the conclusion 

that an alleged conflict of interest warrants the vacatur of a judicially approved 

settlement irrespective of whether actual harm can be demonstrated. (See Mariani 

7 
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Br. 44-45). A reading of that decision clearly demonstrates that no such holding 

was made by this Court. 

Ms. Mariani correctly notes that Judge Miner of this Court stated in In re 

"Agent Orange" Product Liability Litigation, 818 F.2d 216, 224 (2d Cir. N.Y. 

1987) that "the adequacy of the settlement cannot be the standard for review." 

(Mariani Br. 44-45). However, that statement and the decision addressed, only 

addressed the issue of whether to approve certain attorney fee arrangements. It did 

not purport to address the approval of the underlying settlement. 

However, the decision of Judge Miner specifically stated that "this portion 

of the Agent Orange appeal concerns the District Court's approval of a fee sharing 

agreement entered into by the nine-member Plaintiffs' Management Committee 

("PMC") in December of 1983." 818 F.2d at 217. Insofar as the other issues that 

were raised in that appeal, including approval of the overall settlement, Judge 

Miner referred back to Judge Winter's lead opinion addressing the entirety of the 

Agent Orange appeal. Id. As Judge Miner noted, the lead opinion was set forth in 

a different decision that was reported at 818 F .2d 145. Id. 

Judge Winter's lead opinion began with the following statement: 

This is the first of nine opinions, all filed on this date, dealing 
with appeals from Judge Pratt's and Chief Judge Weinstein's 
various decisions in this multi district litigation and class action. 
This opinion begins with a section entitled "Overview and 
Summary of Rulings" that summarizes the entire case and all of our 
decisions. (emphasis added). 

8 
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818 F.2d at 148. 

The lead opinion then describes the various aspects of all nine decisions, 

including the attorney fee decision written by Judge Miner, and then notes with 

respect to the issue regarding approval of the underlying settlement, "[we] also 

approve the settlement." 818 F.2d at 148. Thus, despite the fact that an actual (as 

opposed to alleged)4 conflict of interest was found with respect to the plaintiffs' 

attorneys, the settlement itself was approved. That result is quite different from 

what Ms. Mariani claims that the Agent Orange decision held and the result that 

she seeks here. 

Contrary to what Ms. Mariani argues, even the existence of an actual 

conflict was insufficient to void a judicially approved settlement. Despite the 

existence of that conflict, the overall settlement was approved because the 

appellants were unable to demonstrate that the settlement was inadequate and the 

district court judge who had spent countless hours supervising that litigation had 

abused his discretion. In this regard, this Court stated, 

Our role in scrutinizing the approval of the settlement is limited in 
light of the District Court's extensive knowledge of the parties and 
their respective cases. As we stated in Grinnell I, "so much respect 
is accorded the opinion of the trial court in these matters that 
this court will intervene in a judicially approved settlement only 

4 The Ransmeier Brief explains in great detail why no conflict has ever been established, only 
alleged. (See Ransmeier Br.45-57). 

9 
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when objectors to that settlement have made a clear showing 
that the District Court has abused its discretion." 495 F.2d at 
455 (citations omitted). We also noted that "the proposed 
settlement cannot be judged without reference to the strength of 
plaintiffs' claims," and that "if the settlement offer was grossly 
inadequate ... it can be inadequate only in light of the strength of 
the case presented by the plaintiffs." Id. (emphasis added). 

818 F.2d at 170-171. 

In the case at bar, Ms. Mariani has not even attempted to make a "clear 

showing that the District Court abused its discretion," let alone demonstrate that 

the foregoing was unfair when judged against the "strength of plaintiffs claims." 

Instead, Ms. Mariani seems to take the position that Judge Hellerstein's approval 

of the settlement should be deemed presumptively wrong. That argument is not 

supported by the case that Ms. Mariani relies upon and also contrary to the well-

established law in this Circuit. 

The holding in the Agent Orange litigation is not unique. It has long been 

held that when a party challenges the "approval of a compromise settlement" on 

appeal, "the action of the District Court is presumptively right, and will not be set 

aside unless clearly shown to have been wrong." In re Riggi Bros. Co., 42 F.2d 

174, 176 (2d Cir. 1930). A similar holding was also set forth in Connecticut R. & 

L. Co. v. New York. N. H & HR. Co .. 190 F.2d 305 (2d Cir. 1951) wherein it was 

stated, "It is well settled that the approval of a compromise is a discretionary order 

10 
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which can be reversed only upon a clear showing of an abuse of discretion." 190 

F.2d at 308. 

The rationale for the foregoing rule is simply that a District Court Judge, 

especially one that has spent years dealing with the parties and issues, is presumed 

to be acting in good faith and exercising sound judicial discretion when approving 

a settlement. In the case at bar, the District Judge in question not only has 

extensive knowledge of the parties involved in this case but also has extensive 

knowledge of all the other cases brought by all the other 9111 claimants. He has 

never "rubber stamped" any settlement and has refused to approve settlements 

when he concluded that the amount of the settlement was either inadequate5 or 

excessive, and/or the amount requested for attorney fees was excessive.6 

There is no basis in the record to establish that either Judge Hellerstein 

abused his discretion or that any District Judge would have found the amount and 

terms of this settlement to be inadequate. The decedent, Mr. Mariani, had retired 

prior to his death and no showing was ever made by Ms. Mariani, Ms. Peters or 

Mr. Ransmeier that there was a substantial economic loss. Rather than address the 

foregoing or even make reference to the publicly available Report of the Special 

5 See "Judge in 9/11 health trial orders settlement renegotiation for sick Ground Zero heroes," 
NY Daily News Editorial, March 19, 2010, http://articles.nydailynews.com/2010-03-
19/1ocal/27059553 1 ground-zero-workers-settlement-lawyers 

6 See In re Sept. 11 Litig., 567 F. Supp.2d 611 (S.D.N.Y. 2009). 

11 
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Master of the Victims Compensation Fund7 as a basis for establishing whether the 

settlement approved by Judge Hellerstein was fair, Ms. Mariani simply avoids the 

issue. Instead, she seems to argue for a rule of law that would set aside fair and 

reasonable settlements in order to allow non-parties who had voluntarily 

terminated their own individual claims to continue the litigation for as long as they 

so desired. (A 9.37-9.41)(Mariani Br. 41-48). Such a rule does not exist in this 

Circuit and citation to a case where a settlement was approved even though an 

actual conflict existed, clearly refutes the argument that Appellant is now making. 

II. 

THE NEW HAMPSHIRE PROBATE COURT 
PROVIDES AN ADEQUATE FORUM TO 
ADDRESS ANY CHALLENGE TO THE 

ADMINISTRATOR'S CONDUCT. 

It is relevant to note that approval of this settlement does not preclude Ms. 

Mariani from continuing to litigate the alleged conflict on the part of the 

Administrator in the New Hampshire Probate Court. The Administrator does not 

deny that Ms. Mariani has that right. The Appellee's brief submitted on his behalf 

7 Final Report of the Special Master for the September 11 th Victim Compensation Fund of 200 1, 
http://www.justice.gov/final report.pdf 

12 
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clearly sets forth and describes the remedies available to Ms. Mariani with respect 

to the alleged conflict in the still pending New Hampshire Estate litigation. 

(Ransmeier Br. 57-58). 

This Court has already recognized and held in its 2009 Summary Order that 

Ms. Mariani voluntarily discontinued her individual action and that her loss of 

consortium claim was specifically preserved in paragraph 53 of the complaint 

asserted in the Ransmeier action as part of the Estate's claim on behalf of its 

beneficiaries. NS. Windows, LLC. v. Minoru Yamasaki Associates, Inc., 351 Fed. 

Appx. 461, 466, 467 (2d Cir. 2009). Since this Court also recognized that the 

maximum value of same was capped at $150,000 under New Hampshire law, 351 

Fed. Appx. at 466, fn. 1, there certainly are adequate funds to distribute to Ms. 

Mariani from the proceeds of this settlement. Indeed, at this point, United does not 

even know whether there is any dispute by the Administrator or the other 

beneficiary as to Ms. Mariani's entitlement to same. If there is, the New 

Hampshire Probate court is the forum for adjudicating any dispute that might arise. 

In addition to the foregoing, the Administrator's brief acknowledges that 

New Hampshire state law permits a beneficiary to bring a "surcharge action" 

against a fiduciary seeking a "penalty for failure to exercise common prudence, 

common skill and common caution in the performance of the fiduciary's duty and 

[a surcharge] is imposed to compensate beneficiaries for loss caused by a 

13 
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fiduciary's want of due care." (Ransmeier Br. 57, citing from In Re: Estate of 

McCool, 131 N.H. 340, 346 (1988) citing In Re: Estate of Dobson, 417 A.2d 138, 

142 (Pa. 1980)( quotation omitted)). As is also set forth in the Ransmeier brief, in 

such situations, when there are avenues available in state courts for addressing 

these types of claims, and where the parties have already briefed these claims in an 

on-going state action, as is the case here, then the federal courts should defer to the 

state court to resolve these issues. Kaufman v. Kaye, 466 F.3d 83, 88, n.l (2d. Cir. 

2006); Liberty Mutual Insurance Co., v. Hurlbut, 585 F.3d 639, 647 (2d. Cir. 

2009). (Ransmeier Br. 51). Thus, to the extent that any dispute exists with respect 

to Ms. Mariani's entitlement to loss of consortium damages and/or damages arising 

from the alleged conflict involving the Administrator, the action pending in the 

New Hampshire Probate Court provides the forum to resolve same. 

The non-party Appellant has clearly not satisfied her burden to demonstrate 

that the settlement that the parties agreed to and Judge Hellerstein approved was in 

any way inadequate or unfair. In accordance with the holding of this Court in 

Agent Orange, the settlement should therefore be approved. As was held in that 

case, even an actual conflict is insufficient to overturn a judicially approved 

settlement in the absence of a clear showing of inadequacy. In light of all the 

foregoing, there is no basis for this Court to cause the federal action to continue, 

14 
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especially when an adequate remedy exists elsewhere to resolve the issues that 

have been raised by the Appellant. 

III. 

THERE IS NO BASIS TO VACATE THE ASPECT 
OF THE SETTLEMENT THAT PROVIDES FOR A $25,000 

CREDIT FORAN ADVANCE PAYMENT THAT THE 
APPELLANT DOES NOT DENY RECEIVING. 

Ms. Mariani's attorney argues that it was error for the District Court 

to authorize a setoff to United of $25,000 from probate estate assets.s (Mariani Br. 

63). In making this argument, neither Ms. Mariani nor anyone else disputes that 

she received that sum of money as an advance payment that was made on behalf of 

United shortly after the tragic events of September 11 occurred. Accordingly, 

Judge Hellerstein approved this settlement, as he did many others, with a setoff to 

take into account the monies that were advanced. As was set forth in more detail 

in Point I, the law in this Circuit requires the party objecting to this judicially 

approved settlement to demonstrate actual harm and abuse of discretion. See, In re 

Agent Orange, supra, 818 F .2d at 170-171. No such showing has been made here. 

8 As discussed in the Ransmeier Brief with respect to Ms. Mariani's attorney's incorrect 
characterization of legal fees being deducted from "probate assets," the characterization of the 
advance payment being deducted from "probate assets" is similarly incorrect. The "probate 
assets" are those net settlement funds returning to the New Hampshire Probate Court after the 
advance, and attorneys fees and costs, have been deducted from the gross settlement funds. 

15 

Case: 11-175     Document: 330     Page: 20      02/28/2012      537710      25



The setoff at issue was specifically set forth in the Confidential Stipulation 

of Settlement which was signed and agreed to by counsel for the parties (A 25.6) 

as well as in the Confidential Release that was to be executed by the Administrator 

of the Mariani Estate. (A 25.15). This procedure was the exact same that was used 

in all the other September 11 wrongful death settlements where an advance 

payment was accepted. See, eg., Confidential Stipulations of Settlements and 

Releases filed with motions to approve settlements in other United Flight 175 

wrongful death actions, In Re September Litigation, 21 MC 101(AKH)(S.D.N.Y.) 

Doc. Nos. 176, 375, 383, 397.9 

At no time during this entire litigation has Ms. Mariani ever contested that 

she received this advance payment. Instead, her attorney now argues that there 

was no "mutuality" so as to render the setoff a valid deduction. This argument is 

specIOus. 

As noted in Point II of this brief, this Court has already recognized and held 

III its 2009 Summary Order that Ms. Mariani voluntarily discontinued her 

individual action and that her loss of consortium claim was specifically preserved 

in paragraph 53 of the complaint asserted in the Ransmeier action along with her 

claim as an Estate benficiary. N.S. Windows, LLC v. Minoru Yamasaki Associates, 

9 These documents were also filed in the District Court with redactions similar to those in the 
Confidential Stipulation of Settlement and Release filed in the Mariani action. 

16 
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Inc., 351 Fed. Appx. 461, 466, 467 (2d Cir. 2009). Since the Administrator was 

acting on Ms. Mariani's behalf with respect to the foregoing, he certainly had 

authority to acknowledge a setoff for an advance payment that Ms. Mariani has 

never disputed receiving. Since Ms. Mariani has made no showing to establish that 

Judge Hellerstein's approval of this setoff was unfair or unwarranted under the 

circumstances, there is no basis in law or fact to overturn this aspect of the 

settlement that he approved. 

17 
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CONCLUSION 

For all the foregoing reasons, this Court should affinn the Orders of the 

District Court approving the Settlement of this matter, and the setoff included 

therein, and in so doing tenninate this federal litigation so that the New Hampshire 

Probate Court can finalize the administration of this estate and bring this matter to 

a long sought resolution. 

Dated: New York, New York 
February 28,2012 
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