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Appellant Ellen Mariani has appealed from three (3) adverse orders' of 

the lower court, including one overreaching order on her right to have an 

attorney be admitted pro hac vice in the lower court, which has now merged into 

a final judgment. The other two orders relate to her right to intervene, as to 

which she has a well-recognized right of appeal. In none of these orders was her 

"standing" or legal status cited as a reason for denial; indeed, all of her 

underlying pleadings presume that she is not a party but has asserted that her 

joinder is necessary because of her imperiled property interest in the action. The 

1 Mrs. Mariani has also appealed from two additional adverse orders which 
had not yet been entered at the time of the appeal implicated by this motion, and 
she intends to ask for consolidation of that appeal with this one; however, 
dismissal of that appeal is not implicated in the subject motion to dismiss. 
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lower court found in its order of 1 111 511 0 that she had no "interest" to justify 

intervention, pretending that it had done so previously as well (it had not), which 

is part of what is at issue in the appeal. 

Appellee Ransmeier has now moved to dismiss her appeal based on her 

alleged lack of standing below, on an "expedited" basis based on an affidavit of 

his attorney, Charles Capace, which consists of numerous controverted and 

incompetent statements and legal conclusions. The motion should be denied 

based on both procedural and substantive defects. 

I. THE MOTION SHOULD BE DENIED 

BASED ON PROCEDURAL DEFECTS 

There are several different procedural defects which require denial of 

Ransmeier' s motion. 

As a threshold matter, the motion cannot be treated as an expedited motion 

under the Rules of this Court. The Local Rules of this Court treat "expedited" 

and "emergency" motions the same way. In order to receive expedited 

treatment, a moving party must clearly label the motion as an "emergency 

motion," explain what the emergency is, and supply a date by which the Court 

must act. Local Rule 27.1 (d)(2), (3) and (4). Ransmeier has done none of those 

things. Moreover, Ransmeier violated Local Rule 27.l(d)(l) by failing to give 

counsel "as much advance notice as possible" of the intent to file an emergency 

motion as called for by the Rule, instead filing his motion within a couple hours 

after first notifying undersigned counsel that he intended to bring any motion at 

all (he did not say he would be filing a motion for "expedited" relief). Mrs. 

Mariani has responded as soon as she was able. See accompanying Declaration 

of Bruce Leichty ("Leichty Dec."). 
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Ransmeier has failed to use the proper appellate caption assigned to the 

case or even an abbreviated version of it, or to acknowledge anywhere that there 

is more than one Appellee, in this case United Airlines. 

The motion is based on the anomalous idea that Ransmeier is entitled to 

an expedited ruling on the very issue that is presented by the appeal, without 

opportunity for briefing: the argument for Ellen Mariani's right to participate 

in the District Court action. That Ransmeier would have to rely on an 

"affidavit" without any exhibits to try to make his case is telling. Absent 

language in a court order prohibiting further appeal or further motion to 

intervene, which Ransmeier does not have, it is improper to use a motion to 

dismiss ("expedited" or not) to litigate the merits of an appeal from an order 

denying an intervention motion. The reviewing court must instead look at the 

intervention motion on its own merits. 

Finally, Ransmeier's motion is procedurally defective because the sole 

factual basis for the motion--an affidavit of Charles Capace--is riddled with 

defects, and with controverted statements, which this court cannot possibly 

resolve on the papers. In order of appearance, the incompetent or controverted 

statements made by Mr. Capace are as follows: 

Capace states that he has "represented the Estate during all of the 

proceedings before the District Court in this matter." Yet what he leaves out is 

that he was never admitted to the Southern District of New York, and that he 

participated minimally in the proceedings of "In re September 1 1 Litigation" (his 

chosen caption) as a whole. Leichty Dec. 

Capace states that "all of the relevant background facts of this matter" are 

contained in an order of this Court dated September 30, 2009. Mariani agrees 

that the prior order of this Court is relevant--and indeed as more than 
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background--but it is false to state that "all" relevant background facts can be 

found there. To give only one example, Mariani pointed out in the context of 

her 20 10 motion to intervene that the New Hampshire Probate Court had refused 

to consider Ransmeier's conflict of interest until Hellerstein had issued a ruling, 

and that she was not asking Hellerstein to act on a matter that was uniquely the 

province of a Probate Court, i.e. she was not challenging the 1211104 agreement 

reached in Probate Court, but rather she was asking a federal judge to act on a 

matter on which he had indisputable jurisdiction: a motion to intervene based 

on a conceded dual-representation conflict of interest. This Court of course had 

no knowledge of those procedural facts, or any of a number of other relevant 

facts, at the time of the 9130109 order. Indeed this Court also appeared to be 

assuming that the federal district court would still make a determination on 

choice of law, when such a determination in fact was precluded (or should have 

been) to the extent that Ransmeier proceeded to a settlement that had already 

been reached without any such legal determination. Ellen Mariani argued for 

intervention in part, and against the settlement (per the consent of this Court), 

because it was clear Ransmeier could not be trusted to protect her individual 

claim, in that he had failed to use the lack of a choice-of-law ruling and the 

indeterminacy of the value of her individual claim to her advantage in seeking 

a settlement or taking the case to trial.2 

Even this Court's own footnote on New Hampshire law in the 
9130109 Order, which was dictum, and which was an overreaching finding 
inasmuch as it was not on an issue before this Court, and which Mariani asserts 
is wrong (and could be proved wrong if it were a matter to be briefed herein, 
which it is not), would not change the fact that Ransmeier purported to have 
reached the settlement that he presented to the District Court before court had 
determined what limits if any Ellen Mariani's claim would be subjected to, and 
after the value of her claim had been "talked up" considerably. 

Case: 11-175     Document: 61-1     Page: 4      02/22/2011      215914      12



Capace states that this is the "fourth" time that Appellant and her counsel 

have sought a "ruling on the same question." This is false. With a single 

exception, Appellant has never asked Court to rule on any of the questions 

presented in this appeal, which is the salient issue. While it is true that 

Appellant previously asked this court to overturn the lower court's overreaching 

pro hac vice order, an effort which this court labeled "premature" in its order 

dismissing appeal dated July 7, 2010, that defect no longer attends this appeal 

since there is a final judgment and all interlocutory orders have merged into that 

final judgment and as such have matured and are appealable in their own right. 

To the extent that Capace is complaining that the District Court had 

already addressed Mariani's right to intervene, notwithstanding the new facts she 

put into evidence, that is an issue on appeal and relates to the defect separately 

noted above. Mrs. Mariani did not seek to intervene based on Ransmeier's 

blatant conflict of interest until 2010, because she didn't know about it until after 

the proceedings on her first intervention motion were under way (and on which 

she believed she would prevail); and she has protested in this appeal the fact that 

Hellerstein purported to find facts relating to her right of intervention simply 

because she wanted pro hac vice admission of an attorney, when she had 

cautioned the court that she would need further opportunity to brief the right of 

intervention and that that issue was NOT before the court in a pro hac vice 

application, and that is also one of the bases for this appeal. 

Capace states that Mrs. Mariani was given a "far greater voice in the 

settlement approval process than any other beneficiary of which the plaintiff is 

aware." Capace is making a statement about his client's awareness here, and 

that is both inadmissible hearsay and lacking in foundation. To the extent he is 
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malting it about his awareness imputing it to his client, he has also failed to lay 

the foundation as to how he would know what "voice" other beneficiaries had 

in the settlement approval process in other 911 1 cases, much of which went on 

behind closed doors--particularly given his minimal involvement. Finally, the 

statement is directly controverted, and is irrelevant: as shown in the 

accompanying Declaration of Bruce Leichty, Mrs. Mariani wasn't given the 

voice that she needed to be given based on her property interest in the action, 

or even based on this Court's prior instructions, and that is the salient point. 

Capace protests that Mrs. Mariani was "permitted to submit her concerns" 

and that the administrator wrote "a letter to the Court expressing Mrs. Mariani's 

concerns as he understood them" and "forwarded materials," but where is the 

best evidence of that, or that these materials were ever considered? Capace can't 

supply any such evidence beca~~se  these "materials" were never filed. There is 

no docket entry for this "submission" by Plaintiff Ransmeier. Indeed, this is also 

one of the issues on appeal. 

Finally, Capace alleges that Mariani has been "causing further delay in the 

final settlement and disbursement of funds," but that is specifically controverted. 

Mrs. Mariani contends that by refusing to perform his fiduciary duties, and by 

refusing to remove himself once his conflict became apparent, Ransmeier has 

caused delay in resolution of Case No. 03-cv-6940. Ransmeier's actions are the 

ultimate cause of delay, and Mrs. Mariani cannot be faulted for protecting the 

interests that have not been protected by Ransmeier (with the lower court's 

help). 

Accordingly, without even reaching the substance of the motion, the Court 

should deny the motion as procedurally infirm and for evidentiary defects. 
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11. THE MOTION SHOULD ALSO BE DENIED 

ON OBVIOUS SUBSTANTIVE GROUNDS 

Without waiving the argument that this Court need not even reach the 

substantive points of Ransmeier's motion to dismiss in order to deny it, Mariani 

also notes that there are certain obvious reasons "on the merits" why her appeal 

cannot be dismissed. 

This is Ellen Mariani's first appeal after instructions by a prior panel of 

the 2nd Circuit to Appellee Ransmeier on ensuring a role and voice for Ellen 

Mariani in any settlement of the case below. Contrary to Ransmeier's shrill 

insistence in his Motion to Dismiss, Ellen Mariani is not seeking to test any 

issue or claim previously resolved by this Court or any other--indeed, that is one 

of the issues on appeal: whether the federal trial court judge, Alvin Hellerstein, 

erred in making that same sweeping conclusion, and it would be premature for 

the Court to decide that issue without full appellate briefing. 

There are in fact multiple grounds for this appeal, all of them cognizable; 

however, even if the Court agrees only that one of them is cognizable, this Court 

should summarily deny the motion to dismiss: 

(1) One of the grounds for appeal is that Judge Hellerstein refused to 

even consider whether an outrageous conflict of interest on the part of Appellee 

Ransmeier--who had been concededly representing Appellee United Airlines (and 

other aviation defendants and insurers involved in the 911 1 litigation) during the 

same time he was suing United--warranted the intervention of Ellen Mariani, 

particularly where her own claim for loss of companionship and consortium and 

related losses was at stake in any settlement, as this Court previously recognized. 

Ellen Mariani had never previously sought intervention based on Ransmeier's 

unwaived conflict of interest, which had been concealed from her prior to her 
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earlier motion to intervene, and nothing in this Court's prior (unpublished) 

decision, dated 9130109, precluded Mrs. Mariani fiom seeking intervention based 

on that ground. Indeed, among the premises recited by this Court for its prior 

ruling was a Probate Court agreement that Appellee Ransmeier was to function 

as a "neutral" administrator, which condition was obviously not met if Ransmeier 

had loyalties to both sides in litigation. 

Absent any preclusive order, Mrs. Mariani has a right to appeal from a 

federal court order denying intervention. Strinnfellow v. Concerned Neighbors 

in Action, 480 U S .  370, 107 S.Ct 1177, 94 L.Ed.2d 389 (1987); U.S. v. Radice, 

40 F.2d 445 (2nd Cir. 1930); Trans Chemical Ltd. v. China Nat'l Import and 

ExportCorp.,332F.3d815,55F.R.Serv.3d902(5thCir.2003). Thisright 

exists irrespective of the merits of the movant's claim to the District Court of 

intervention as a matter of right. Alternative Research and Development 

Foundation v. Veneman, 262 F.3d 406 (D.C. Cir. 2001). 

The reason for allowing an immediate appeal in such a situation is that 

denial of the intervention effectively ends the litigation for the intervenor. Reich 

v. ABCNork-Estes Corp., 64 F.3d 316 (7th Cir. 1995), and prevents the 

intervenor from any future participation in the action. Fund for Animals, Inc. 

v. Newton, 322 F.3d 728 (D.C. Cir. 2003). 

Neither the lower court nor this Court ever previously said that Mrs. 

Mariani's motion to intervene was denied with prejudice, or that she could never 

allege facts to justifL intervention. Judge Hellerstein would have the parties 

believe that when he denied Mrs. Mariani's second motion to intervene 1 111 511 0 

based on the fact that she had no "interest" in the case, he had already done so; 

but in fact, he had used a different rationale in denying the first motion to 

intervene, not even using the term "interest" (which is a term of art in the 
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intervention context). Judge Hellerstein has acted to essentially pretermit both 

attempts by Mrs. Mariani to intervene, by acting without a hearing, and without 

addressing any of Mrs. Mariani's arguments. Especially given this Court's 

recognition that Mrs. Mariani really does have an "interest" in the lower court 

proceeding (see Point 2 below), Mrs. Mariani deserves judicial review of 

whether she at least was entitled to a hearing on her contentions before 

Hellerstein, since Hellerstein simply failed to recognize the new and extremely 

serious basis alleged for intervention in her second motion, and instead derisively 

termed Mrs. Mariani's extremely cogent argument a "rehash." 

This Court's prior ruling dated 9/30/09 cannot be dispositive on a point 

that was never brought to its attention, and that could not have been. This Court 

held that the prior order of the lower court "denying Appellant's motion to 

reopen, intervene, or be joined as a party in interest" should be affirmed. As 

noted, that lower court order was not a denial "with prejudice." This Court acted 

based on its review of a 12/1/04 Probate Court agreement signed by Mrs. 

Mariani in which Ransmeier was made responsible to pursue Mrs. Mariani's own 

claim. "Mrs. Mariani agreed that the neutral administrator would [I pursue the 

Peters action in its entirety" including "Peters's intent to recover damages for 

loss of consortium on behalf of the beneficiaries of Louis Mariani's estate." In 

other words, there were conditions attached to Mrs. Mariani's agreement. 

What motivated Mrs. Mariani to move anew to intervene was the failure 

of those key conditions for Mrs. Mariani's relinquishment of absolute control of 

the underlying litigation. Ransmeier had now been exposed as a non-neutral 

administrator. The Probate Court stated that it would do nothing about 

Ransmeier's conflict until the federal court ruled on how it affected the federal 

court litigation. And the Second Circuit had told Ransmeier that Mrs. Mariani 
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deserved to have a voice in any settlement he obtained, which didn't account for 

her damages for loss of consortium, which Ransmeier was poised to completely 

ignore. (The settlement now approved by the lower court does in fact ignore 

that claim.) These were all new facts which had not been before the Second 

Circuit when it issued its order of 913012009. This Court does not have to 

decide at this stage of the appeal whether those facts warranted intervention to 

at least recognize that Ransmeier has no grounds to dismiss the appeal based on 

its prior order. 

(2) This Court also stated at the oral argument preceding its own 

unpublished ruling of 9130109 that certain safeguards of Mrs. Mariani's rights 

needed to be implemented if John Ransmeier was going to try to get a settlement 

approved by Hellerstein. As it turned out, Ransmeier failed to abide by due 

process and the intent of those instructions, in that (among other things) he did 

not give Mrs. Mariani advance notice of what he would seeking from the court-- 

even a copy of the settlement agreement--and he did not file any comments by 

Ellen Mariani but simply submitted them to a compliant Judge Hellerstein in 

chambers, who likewise never attempted to file Mrs. Mariani's comments. Or 

at least, that is Mrs. Mariani's contention on appeal. (This Court has the 

capacity to review some of Mrs. Mariani's comments submitted for lower court 

review only because she protested the non-filing of those comments in a motion 

to alter or amend or for reconsideration.) In any event, however, both this Court 

and the lower Court effectively conferred standing to appeal on Mrs. Mariani by 

acknowledging that she was entitled to participate at some level in any hearing 

on settlement--and so she deserves to be able to brief her case that the allowed 

participation (or lack thereof) did not comport with due process and with this 

Court's earlier requirements. 
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(3) This Court is also asked to decide the gross impropriety of a trial 

court or its clerk intentionally soliciting or holding papers in chambers, using 

them in making a published decision, and then not filing them at all, or filing 

them only after the decision has been made, without the benefit of any prior 

order sealing the papers or providing for such extraordinary handling. These 

points were all raised by Mrs. Mariani on her motion to reconsider, which was 

not denied for lack of standing, and if the lower court did not deny the motion 

for reconsideration for lack of standing, this Court certainly should not do so. 

(4) Finally, this Court is asked in this appeal to take up the issue of the 

rehsal of Judge Hellerstein to grant a qualified attorney (the undersigned) pro 

hac vice admission to his courtroom, along with the totally unsupported findings 

and conclusions that the lower court made on that occasion, some of which 

presumably were used and relied on by Judge Hellerstein in the course of his 

final ruling of November 15, 2010. Although this Court found 7/7/10 that Mrs. 

Mariani's earlier appeal on the pro hac vice admission order was premature, the 

issue is now necessarily mature, since there is a final judgment incorporating the 

earlier Hellerstein order, and nothing impedes its appeal. The scope of the order 

denying pro hac vice admission remains relevant to the extent that there is even 

a possibility that it affected Judge Hellerstein's ultimate ruling in the case; if this 

Court agrees that any of the finding or conclusions in the denial of pro hac vice 

admission were overreaching and unfounded, that would justify a remand with 

instructions to Judge Hellerstein to use a proper foundation for his final 

judgment. 

WHEREFORE, Ellen Mariani requests that this Court deny the Motion to 

Dismiss outright based on her indisputable standing to appeal a motion denying 

intervention, and based on the order that has now matured on her effort to have 
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legal representation in the case; or at least determine that these is insufficient 

basis presented on which the Court could grant the motion to dismiss as it has 

been presented, particularly since the issues raised therein are inextricably 

intertwined with the merits of the appeal, as to which Mrs. Mariani deserves the 

opportunity for full briefing. 

Date: 211 8/20 1 1 IS/ Bruce Leicht 
Bruce Leichty, #732876 
625 Third Street, Suite A 
Clovis. California 93612- 1 145 

322-2425 (fax) 

Attorney for Ellen Mariani, Appellant 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

JOHN RANSMEIER, Case No. 11-175 

Plaintiff- Appellee, DECLARATION OF BRUCE LEICHTY 
IN SUPPORT OF OPPOSITION 
OF APPELLANT ELLEN MARIANI 

v. TO MOTION TO DISMISS AND FOR 
EXPEDITED RELIEF FILED BY 

UAL CORPORATION, et al., JOHN RANSMEIER, APPELLEE 

Defendant- Appellee, 

ELLEN MARIANI, 
Proposed Intervenor1 
Party in Interest- 
Appellant 

In re Sept 11 Property 
I 

I, Bruce Leichty, declare as follows: 

1. I am the attorney of record in this case for Appellant Ellen Mariani. 

2. I was the attorney of record in this case before Charles Capace filed 

an appearance on behalf of John Ransmeier, Appellee. 

3. Mr. Capace contacted me for the first time the morning of February 14, 

201 1, by e-mail, to state that he was going to file a motion to dismiss, and to 

ask whether I opposed the motion and whether I would be filing opposition. He 

did not tell me when he was going to file the motion. He did not tell me he 

would be seeking expedited relief, but only to dismiss the appeal. He did not 

inform me that there was any urgency to the motion. I had not been advised by 

Appellee Ransmeier or anyone else that he would be seeking to dismiss this 

appeal let alone do so on an emergency or expedited basis. Less than two hours 
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after I communicated my position to Mr. Capace, his motion was on file with 

the 2nd Circuit based on the electronic notice I received. I have prepared the 

accompanying opposition as soon as I was able (on February 18, 20 1 1). 

4. I have represented Ellen Mariani in all aspects of her case, including 

assisting her in her "in pro per" or "pro self filings in New York federal court, 

made necessary by the fact that Judge Hellerstein refused to admit me to practice 

in his court and by Mrs. Mariani's inability to find other counsel. I was the 

attorney for Mrs. Mariani during the prior appeal filed to this Court also, and I 

appeared at oral argument opposite Mr. Capace, and filed opposition to the 

motion to dismiss that Capace filed in that appeal as well. I have reviewed the 

docket in the Southern District of New York for 03-cv-6940, the underlying 

case, and am familiar generally with the history of the proceeding and most of 

the filings relating to that action. I have also reviewed most of the transcripts 

of the hearings that took place in the umbrella litigation, In re September 11 

Litigation, first under case number 2 1 MC 97 and now 2 1 MC 10 1, that relate 

to Case No. 03-cv-6940 and its predecessor. 

5. Despite my search for it, I have seen no evidence that Mr. Capace was 

ever admitted to the court in the Southern District of New York whether 

generally or pro hac vice in this case. Most if not all appearances by 

Ransmeier--if there were appearances at all--were handled by Donald Migliori 

in his capacity either as Plaintiffs' liaison counsel or counsel to Capace or both. 

I deduce that Capace was apparently never admitted in part because he never 

filed any documents electronically in that Court, which would have been 

required of attorneys based on my own personal investigation; apparently 

Plaintiff Ransmeier used one Seth Rosner as his local counsel to do his 

electronic filing, or simply didn't file papers at all but "submitted" them to the 
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chambers of Judge Hellerstein; that has been the recent practice of Mr. Capace. 

Moreover, I am not aware that Mr. Capace attended or conducted a single 

deposition in the case, or prepared for trial in any way; indeed, Mr. Ransmeier 

admitted to me at one point that the Estate did not have money to go to trial 

(and yet the Estate for which he was administrator had entered into a 

contingency fee agreement with Capace to do exactly that, or at least to be 

prepared to do exactly that). 

6.  Ellen Mariani pointed out in the context of her 2010 motion to 

intervene, the 11/15/10 order on which is on appeal, that the New Hampshire 

Probate Court had refused to consider Ransmeier's conflict of interest until Judge 

Hellerstein had issued a ruling on the effect of the conflict on the federal court 

action, and that she was not asking Hellerstein to act on a matter that was 

uniquely the province of a Probate Court, i.e. she was not challenging the 

12/1/04 agreement reached in Probate Court, but rather she was asking a federal 

judge to act based on an obvious breach of the 12/1/04 agreement and on a 

matter on which he had indisputable jurisdiction: a motion to intervene based 

on a conceded conflict of interest on the part of the only party who would 

otherwise be protecting her property interest. She also argued for intervention 

in part, and against the settlement proposed by UALNnited Airlines and 

Ransmeier (and she did so per the instructions of the 2nd Circuit at the time of 

oral argument on her first appeal), because it was clear Ransmeier could not be 

trusted to protect her individual claim for loss of consortium, companionship and 

related losses, in that he had failed to use the lack of a choice-of-law ruling and 

the indeterminacy of the value of her individual claim to her advantage in 

seeking a settlement or taking the case to trial. I am familiar with those 

arguments and the basis therefor, because I advised Mrs. Mariani on them. 
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7. When Capace states that Mrs. Mariani was given a "far greater voice 

in the settlement approval process than any other beneficiary of which the 

plaintiff is aware," the statement is irrelevant even if it is true, because Mrs. 

Mariani was not given the right of participation that she deserved and that she 

was owed, even based on the instructions of this court at oral argument on her 

first appeal. First, she was required by Ransmeier to submit her comments of 

opposition to the settlement before she had been permitted to see the settlement 

agreement, or the motion to approve it. She was not allowed to appear in court 

on her own opposition. Indeed, Ransmeier did not even file the comments he 

collected from her, but simply "submitted" them (or so he has alleged) to the 

Chambers of Judge Hellerstein, who didn't file them, either. Moreover, since 

Judge Hellerstein never alluded specifically to them, and since they are not a 

matter of record at this point, and since Mrs. Mariani did attempt to file 

supplemental comments of her own after she had actually been able to see the 

motion and settlement agreement (but not Ransmeier's submission)--which were 

themselves not properly filed by the Clerk--I do not know and Mrs. Mariani does 

not know whether Judge Hellerstein even received or reviewed all of her 

comments, or in what form if any they were presented, and Mrs. Mariani 

certainly never had the opportunity to reply to any rebuttal that may have been 

presented by Ransmeier along with the comments. 

8. Mrs. Mariani had an incontestable property interest in the underlying 

action, as the 2nd Circuit Court of Appeals has recognized (in the form of a 

beneficiary's claim for loss of consortium, companionship, society and affection 

and related losses), and even if this Court did not believe on the occasion of her 

first appeal that Judge Hellerstein had abused his discretion in denying her the 

right of intervention at that time, based on the agreement of Ransmeier to 
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prosecute those interests, in her second motion to intervene she submitted 

undisputed evidence to Judge Hellerstein--concealed from her at the time she 

filed her first motion--that Ransmeier could not be trusted to protect her 

interests, in that he had been representing United Airlines at the same time he 

had been suing them as plaintiff, in the underlying action. I have reviewed her 

filing of the 2010 motion to intervene, and she at least made a prima facie 

showing in that motion to intervene that her property interest would not be 

protected by a "neutral" administrator, which this Court acknowledged is what 

she bargained for, in the course of issuing its decision of September 30, 2009. 

That alone is sufficient to distinguish the second motion to intervene from the 

first motion and to preclude the possibility that no appeal could lie from it 

because of the identical reasons supporting denial of the prior appeal. 

9. There are numerous other facts and details that relate to the merits of 

the appeal, but they are found in the record to be used to determine the merits 

of the appeal, and restating them here would be extremely burdensome and 

would also raise even more questions about the function of an attorney's 

declaration in a context such as this--and restating them here should also be 

unnecessary, since that is what full briefing is for, requiring references to the 

record. At this writing, I do not know even whether the record supplied to the 

Second Circuit is complete, because when the index to the record was prepared 

in the District Court clerk's office several weeks ago, numerous papers were 

missing in the District Court file, some of them critical to this appeal. I know 

that from communications with representatives of Record Press, who prepared 

the index. I will be looking into that matter in the coming days, but suffice it 

to say that I believe that both the necessity of looking to the record to determine 

the basis for the appeal, and the necessity for this Court to obtain a complete 
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record, both counsel extreme reluctance on the part of this Court to summarily 

dismiss an appeal on an unsubstantiated motion. 

Pursuant to 28 U.S.C. Section 1746 I declare under penalty of perjury 

under the laws of the United States of America that the foregoing is true and 

correct, and that I executed this declaration on February 18, 201 1 at Escondido, 

California. 

IS/ Bruce Leichty 
Bruce Leichty 

Respectfully submitted, 

IS/ Bruce Leichty 
Bruce Leichty, #I32876 
625 Third Street, Suite A 
Clovis. California 936 12- 1 145 

Attorney for Ellen Mariani, Appellant 
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