
 

 

 

UNITED STATES COURT OF APPEALS 

SECOND CIRCUIT 

_______________________________________ 

       Docket No. 11-175 cv 

            

 RANSMEIER 

       DC Docket #: 03-cv-6940 

   v.    DC Court: SDNY (New York City) 

       DC Judge:  Hellerstein 

 UAL CORPORATION, et al 

             

_______________________________________ 

 

APPELLEE JOHN RANSMEIER’S SUPPLEMENTAL LETTER BRIEF 

 On June 26, 2012, this Court issued its Summary Order affirming the trial court’s 

(Hellerstein, J.) denial of Appellant Ellen Mariani’s second motion to intervene, ruling that 

―Mariani’s renewed attempt to intervene is foreclosed by the doctrine of the law of the case.‖  

Summary Order at 3. 

 This Court also issued Orders to Show Cause to Appellant and her counsel, finding that 

the Appellant’s conduct pursuing the appeal was frivolous; that, ―despite the clear res judicata 

effect of N.S. Windows, Mariani and her attorney, Bruce Leichty, chose to return to the district 

court and file a series of vexatious motions whose lack of legal merit is matched only by their 

discreditable tone‖ Summary Order at 6; and that Federal Rule of Appellate Procedure 38, 28 

U.S.C. §1927, and the Court’s own inherent authority authorized sanctions for parties who 

pursue ―patently frivolous appeals‖ and vexatious litigation.  Id. at 6, quoting Gallop v. Cheney, 

642  F.3d 364, 370 (2d Cir. 2011).  

 In addition to the ―specious‖ nature of arguments set forth in her papers, this Court also 

cited Appellant’s ―ad hominem attacks on opposing counsel‖ and ―bombastic challenges to the 

integrity of the district court.‖  Summary Order at 6.  This Court appropriately took particular 

note of Appellant’s ―defiant‖ Motion to Supplement the Record with allegations of the district 
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court’s ―partiality‖ that constituted ―nothing more than a vehicle for asserting deeply troubling 

personal slurs against Judge Hellerstein and his family.‖  Id.  The offensive and mean-spirited 

nature of the filing – particularly as it focused on Judge Hellerstein’s wife – was only 

underscored by its gratuitous nature and lack of relevance to the key issue in the present appeal:  

whether Mariani had a free-standing loss of consortium claim that warranted her intervention 

under Rule 24(a)(2) of the Federal Rules of Civil Procedure. 

 Based on the foregoing, this Court ordered Appellant Mariani and her counsel Mr. 

Leichty to show cause why sanctions should not be imposed.  Appellant and Mr. Leichty have 

filed their Responses.  This Supplemental Letter Brief shall reply to both. 

Appellant’s Litigation Tactics and Baseless Appeal—Resulting in Extended Delay and Increased 

Estate Expense – Warrants an Award of Sanctions 

 

 Sanctions under Rule 38 and 28 U.S.C. §1927 are appropriately used to address frivolous 

appeals that delay proceedings and waste resources of the courts and of the parties.  Rule 38 

sanctions may be imposed when one party proceeds with an argument ―totally lacking in merit, 

framed with no relevant supporting law, conclusory in nature, and utterly unsupported by the 

evidence.‖  In re Drexel Burnham Lambert Group, Inc., 995 F.2d 1138, 1147 (2d Cir. 1993) 

quoting United States v. Potamkin Cadillac Corp., 689 F.2d 379, 381-82 (2d Cir. 1982).  An 

award under 28 U.S.C. §1927 is proper when ―the attorney’s actions are so completely without 

merit as to require the conclusion that they must have been taken for some improper purpose 

such as delay.‖  Konits v. Karahalis, 409 Fed.Appx. 418, 423 (2d Cir. 2011), quoting United 

States v. Int’l Bd. Of Teamsters, 948 F.2d 1338, 1345 (2d Cir. 1991).  The federal court litigation 

pursued for five years by Appellant and her counsel here is an example of such a meritless 

appeal resulting in unwarranted delay, requiring a sanctions award.  Indeed, Appellant’s 

frivolous filings have significantly depleted the estate’s resources and have resulted in no 
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positive results for Appellant.  Instead, she has only successfully and unnecessarily delayed 

payment of settlement proceeds (the only asset of the estate) to the deceased’s daughter and 

estate beneficiary, Lauren Peters. 

 As noted in N.S. Windows, at 6-7, from the time of the March 22, 2005 probate court 

order and the April 4, 2005 district court order dismissing Mrs. Mariani’s separately filed federal 

court action, Mrs. Mariani was on notice that the Ransmeier wrongful death action would be the 

only lawsuit available to seek intervenor status.  Although she was at all times represented by 

counsel, she waited two and one half years to retain Mr. Leichty and file her first motion to 

intervene on October 31, 2007.  This delay is, in and of itself, unjustifiable.  The trial court 

denied the intervention motion and Mariani appealed.  

 Shortly after the first appeal was taken, in a January 15, 2008 e-mail, App. at 26.15, Mr. 

Leichty received information from Mr. Ransmeier that quickly became the basis for his 

persistent allegations of conflict of interest.  He then delayed the use of this information for over 

two years.  More specifically, he did not—as he did with his recent assault on the impartiality of 

Judge Hellerstein – file a motion to supplement the appellate record so that all grounds for 

intervention could be considered in one appeal.  Rather, he waited over two years after discovery 

of the information, allowed the first intervention motion to complete its unsuccessful appellate 

journey, and then filed a second intervention motion purportedly based on this ―new‖ 

information.  App. 27.2; see also Ransmeier Opening Brief at 16; Appellant’s Opening Brief at 

pp. 10-11 (Case No. 07-5442).  Counsel’s tactic resulted in the filing of a frivolous appeal and an 

additional delay in the resolution of the estate that is ongoing at the present time. 
1
   

                                                 
1
 Nor can Mr. Leichty argue that his information on alleged conflicts had not ―ripened‖ sufficiently to support a 

Motion to Supplement the Record during the first appeal, for he inserted gratuitous allegations of an ―unwaivable 

conflict‖ into his first brief for no reason other than to tar Mr. Ransmeier in the eyes of this Court.  See Appellant’s 

Opening Brief, Case No. 07-5442, at pp. 10-11.   
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 In N.S. Windows, this Court made clear that if Mrs. Mariani wanted to challenge the 

12/1/04 agreement that made her intervention impossible, ―she must do so in probate court.‖  

N.S. Windows at 11.  Mrs. Mariani and Mr. Leichty ignored this Court’s direction and filed an 

intervention motion that the district court predictably denied based on N.S. Windows.  Again, the 

decision to ignore this Court’s statement was deliberate; it led to additional, unjustifiable delay 

for the estate and its second beneficiary, and it imposed significant, unwarranted burdens on the 

district court and this Court.  This Court’s resort to sanctions against this background cannot be 

questioned.   

This Court also noted similarities between Mr. Leichty’s conduct on appeal and one 

particularly defiant course of conduct before the district court and reflected in the appellate 

record: 

  Because Judge Hellerstein denied Leichty’s application to 

  appear pro hac vice, Mariani’s briefing below was allegedly filed pro se.  

  We agree with the district court’s assessment that the briefs were  

  obviously written by Leichty. In any event, Leichty’s behavior has con- 

  tinued during this appeal, now that he officially represents Mariani.   

 

See Summary Order at p. 6, n. 5.  Mr. Leichty’s refusal to accept the ruling of the district court 

and his extensive ghost-writing on behalf of Mrs. Mariani reflected a contemptuous disregard for 

the authority of the judiciary.  By bringing his second intervention motion and this appeal, his 

refusal to follow the clear holding of the Second Circuit in N.S. Windows (that the December 1, 

2004 agreement would need to be challenged if Mariani hoped to regain party status) was 

similarly contemptuous, and has resulted in an unreasonable ―multiplication‖ of ―vexatious‖ 
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federal court litigation for the Mariani estate.  28 U.S.C. Section 1927.  Sanctions are warranted 

on this basis alone.
2
 

Sanctions are Also Justified by Appellant’s Motion to Supplement the Record 

 In setting forth the multiple bases for its Orders to Show Cause, this Court noted Mr. 

Leichty’s ―bombastic‖ challenges to the integrity of the district court, culminating with the filing 

of the extraordinary Motion to Supplement the Record.  

 It is important to recall, in assessing the true motivation for this filing, that in prior 

appellate papers to this Court, Appellant and Mr. Leichty had already accused the trial court of 

―false‖ statements about New Hampshire decisions; ―dismissive‖ treatment of the Second 

Circuit; ―careless and inaccurate‖ factual statements; ―bias‖; ―creation of non-existent facts‖; and 

―distortion‖ of prior rulings.  See Appellant’s Opening Brief in Case No. 10-1186, at pp. 19, 22, 

26, 37-39.  Mrs. Mariani readily acknowledges her long-held belief that Judge Hellerstein had 

mismanaged the 9/11 litigation with a prejudice towards plaintiffs; that his ―colleague‖ Sheila 

Birnbaum had placed improper pressure on plaintiffs to settle cases through a mediation process; 

and her ―concern‖ about the ―effect‖ of Judge Hellerstein’s ―known sympathies for the State of 

Israel, which benefitted from the events of 9/11.‖  See paragraph 3 of Mariani Declaration 

submitted in support of the Motion to Supplement the Record.  

 Against this background, and considering the absence of relevance to the core issues on 

appeal, this filing was nothing more than an effort to impugn the integrity of the trial court, and 

to assault the character of the trial court judge and his family.  In fact, it seems inconceivable that 

Mr. Leichty did not consider and accept his exposure to sanctions in making this filing.   

                                                 
2
 This defiance continues to the present where, in his responses to why he should not be sanctioned, Mr. Leichty 

contemplates filing requests for reconsideration and for en banc review of behavior for which a bright line standard 

of frivolousness now has been drawn.  Based on his distortions of prior Court statements (e.g. ―Beyond specious 

arguments, including that N.S. Windows had actually given Mariani standing, contra 351 F.App’x at 464. . .‖  

Summary Order at 6), any lessening of these sanctions would surely encourage him to file these requests. 
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 This Court has appropriately considered whether to issue a sanctions award against Ellen 

Mariani and/or her counsel.  Mr. Ransmeier submits that a further sanctions order is warranted 

and should now be issued. 

 

     Respectfully submitted, 

Appellee John Ransmeier, Administrator of the 

Estate of Louis Neil Mariani 

 

By Charles R. Capace, Esquire and 

Peter G. Beeson, Esquire 

 

 

Dated: July 24, 2012    /s/ Charles R. Capace     

      Zimble & Brettler 

      21 Custom House Street, Suite 210 

      Boston, Massachusetts   02110 

      617-723-2222 

      ccapace@zimbret.com  

 

 

Dated: July 24, 2012    /s/ Peter G. Beeson     

      Devine, Millimet & Branch, 

      Professional Association 

      43 North Main Street 

      Post Office Box 3610 

      Concord, New Hampshire   03301 

      603-410-1712 

      pbeeson@devinemillimet.com  
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